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This matter came on before the undersigned on September 9, 2022, for a hearing on
amici’s motions to participate! and the parties’ cross motions for summary judgment, as

well as City’s motion to exclude Plaintiffs” CBRE Reports from the record.

Tamara O’Neill Moreland, Esq. and Inga K. Kingland, Esq. appeared for Plaintiffs.

Assistant Minneapolis City Attorney Kristin Sarff appeared for Defendant City of

Minneapolis.

Lawrence McDonough, Esq., appeared for amicus HOME Line.

John Cann, Esq., appeared for amicus Poverty & Race Research Action Council and

Housing Justice Center.

' The Court addressed the motions to participate in Orders filed November 4, 2022.



Based upon the evidence adduced, arguments of counsel, and all of the files, records,
and proceedings herein,

DISCUSSION

Procedural Background

1. Plaintiffs (“Owners”) are property owners who own and rent properties in
Minneapolis. Owners commenced this action challenging the legality of an ordinance
enacted by the City of Minneapolis (“City”) in 2017 that prohibits landlords from
discriminating against potential tenants “when . . . status with regard to a public assistance
program, or any requirement of a public assistance program is a motivating factor.”
Minneapolis, Minn., Code tit. 7, § 139.40(e) (2020). Under the ordinance, Section 8
housing choice vouchers are a public assistance program. /d. § 139.20 (2020).

2. Owners’ Complaint alleged that the ordinance (1) is preempted by state law;
(2) violates the Due Process Clause of the Minnesota Constitution (Minn. Const. art. I, §
7); (3) is an unconstitutional partial regulatory taking; (4) unlawfully interferes with
freedom of contract;> and (5) violates the Equal Protection Clause of the Minnesota
Constitution (Minn. Const. art. I, § 2). (Compl. 4 101, 112, 123, 135, 144.)

3. In consideration of cross-motions for summary judgment, the Court (J. Bruce
Peterson (now retired) presiding) issued an order on June 7, 2018, granting summary
judgment for Owners on the grounds that the ordinance violated the Due Process and Equal
Protection Clause(s) (“Summary Judgment Order”). The Court determined consideration
of the requests for dispositive relief on the other grounds was unnecessary.

4. Following the summary judgment decision, the Court issued an Order for
Injunction on July 25, 2018, enjoining Defendant from enforcing the ordinance. The Order
for Injunction did not follow a formal written motion for injunction or briefing regarding
the Dahlberg injunction factors. Rather, the Summary Judgment Order solicited a proposed
injunction order in light of its decision on the merits of the Due Process and Equal
Protection Clause claims.

5. On appeal, the Court of Appeals reversed as to both claims, and directed that
the matter be remanded back to the district court for consideration of the Plaintiffs’ other
claims. Fletcher Props., Inc. v. City of Minneapolis, 931 N.W.2d 410, 429-30 (Minn. Ct.
App. 2019). The Minnesota Supreme Court accepted review and affirmed the decision of

2 As part of the current summary judgment motion briefing, Plaintiffs stated that they would
“forego” the freedom of contract claim and asked that it be dismissed. (Pls.” Mem. Supp.
Summ. J. at 1, 61.) The City also moved for summary judgment on this count.
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the Court of Appeals. Fletcher Props., Inc. v City of Minneapolis, 947 N.W.2d 1 (Minn.
2020).

6. The Supreme Court opinion was filed on July 29, 2020. Judgment was
entered on the opinion on September 4, 2020. The matter sat idle on the docket until July
23, 2021, when counsel for the City requested assignment of a new judge to handle the
remaining legal proceedings.

7. Following a scheduling conference on August 20, 2021, this matter was set
for hearing on Owners’ motion for a temporary injunction, and City’s motion for issuance
of a scheduling order and dissolution of the current permanent injunction. On January 21,
2022, this Court issued its order, issuing a scheduling order that required Plaintiffs to serve
all expert disclosures and a complete response to Defendant’s Interrogatory Number Eight
by February 22, 2022, and Defendant to serve rebuttal expert disclosures by March 24,
2022. In the same Order, the Court dissolved the July 25, 2018, Order for Injunction and
temporarily enjoined Defendant from enforcing the Amended Ordinance to preserve the
status quo pending this hearing on the merits.

Facts

8. The Section 8 Program. Section 8 of the United States Housing Act of 1937
provides two types of housing assistance, project-based and tenant-based. 42 U.S.C. §
1437f(b)(1)~(2). Tenant-based housing assistance is provided through Housing Choice
Vouchers (“Section 8 Vouchers”) funded by the U.S. Department of Housing and Urban
Development (“HUD”) to assist tenants in being able to afford market-rent housing. (PIs.'
Mem. Supp. Summ. J. 2-3 (citing 42 U.S.C. § 14371(b)(2); 42 U.S.C. § 1437f(0)); Def.'s
Mem. Supp. Summ. J. 2.) The Section 8 program is administered through local public
housing authorities (“PHA”). See 42 U.S.C. § 1437f(b); 24 C.F.R. § 982.1(a)(1).

9. The Minneapolis Public Housing Authority (“MPHA”) administers the
Section 8 program in Minneapolis. (Def.’s Mem. 2.) Under the Section 8 program, the
MPHA determines the fair market rent for a rental unit based on the number of bedrooms
in the unit. /d. The MPHA also establishes payment standards determining how much the
Section 8 voucher holder will pay toward the established fair market rent, and how much
the MPHA will subsidize. Id. Section 8 voucher holders typically pay 30% of their income
toward rent and the MPHA subsidizes the remaining portion of rent. /d. at 3. Annually, the
MPHA administers about 4,870 vouchers, serving approximately 17,000 people. Id.

10. Participation in the Section 8 Program. Once a Section 8 voucher holder
identifies a qualifying rental unit, the MPHA conducts an inspection of the unit to
determine if it satisfies the program’s Housing Quality Standards (“HQS”). If a unit fails
the inspection, the owner may self-certify corrections for minor issues or, if there are
significant health or safety violations, a re-inspection will be conducted. If a unit passes
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the inspection, the MPHA enters a payment agreement with landlords by using a HUD
form known as a Housing Assistance Payment agreement (the “HAP Contract”). The HAP
Contract also requires that the lease for the contract unit include word-for-word all
provisions of Part C of the HAP Contract (the “Tenancy Addendum”).

11. The Ordinance. On March 24, 2017, the Minneapolis City Council enacted
amendments to Title 7 of the Minneapolis Code of Ordinances (the “Ordinance”). On
December 8, 2017, the Minneapolis City Council adopted Ordinance No. 2017-078, and
further amended the Ordinance. Minneapolis, Minn., Code tit. 7, § 139.10 (as amended
Dec. 8, 2017, Ord. No. 2017-078).

12. The Ordinance generally prohibits owners and managing agents from
discriminating against people in the leasing and renting of housing based on a person’s
receipt of public assistance or any requirements of a public assistance program. ‘“Public
assistance program” is defined to include Section 8 vouchers. Minneapolis, Minn., Code
tit. 7, § 139.20.

13. Under the Ordinance, “[i]t is an affirmative defense if the refusal, denial, or
withholding is due to a requirement of a public assistance program and that requirement
would impose an undue hardship.” Minneapolis, Minn., Code tit. 7, §139.40(¢e)(1). Undue
hardship with respect to § 139.40(e)(1) means:

[A] situation requiring significant difficulty or expense when considered in
light of a number of factors to be determined on a case-by-case basis. These
factors include, but are not limited to:

(1) The nature and net cost of complying with any requirement
of a public assistance program, taking into consideration
existing property management processes;

(2) The overall financial resources of the landlord, taking into
consideration the overall size of the business with respect
to the number of its employees, and the number, type, and
location of its housing stock; and

(3) The impact of complying with any requirement of a public
assistance program upon the business and dwelling.

Id. at 17 (citing §139.20). The Ordinance contained several exemptions as follows:

(1) Renting or leasing a room in an owner occupied single-family dwelling.



(2) Renting or leasing a single-family dwelling, a single dwelling unit, or a
single dwelling unit of a condominiums, townhouse, or housing
cooperative, by the owner of the dwelling or dwelling unit, for no more
than thirty-six (36) months, when such dwelling or dwelling unit is an
owner occupied homestead at the start of the thirty-six (36) month period.

(3) Renting or leasing a dwelling with two dwelling units when a person who
owns or has an ownership interest in the dwelling is residing in the other
dwelling unit.

(4) Renting or leasing a single-family dwelling, a single dwelling unit, or a
single dwelling unit of a condominium, townhouse or housing
cooperative, by the owner of the dwelling or dwelling unit, while the
owner is on active military duty and when such dwelling or dwelling unit
is an owner occupied homestead at the start of the active military duty.

Minneapolis, Minn., Code tit. 7, §139.30(b)(1)—(4).

14. The City exempted these four classes for multiple reasons, including the fact
that the MPHA does not allow for the use of Section 8 vouchers in shared housing
conditions such as the renting or leasing of a room in an owner-occupied single-family
dwelling. The Minnesota Human Rights Act also contains some similar exemptions.

15. Complaints that a property owner violated the ordinance would be reviewed
under the City’s Department of Human Rights’ established process. In short, after receipt
of a complaint, there is a response period, a period for the complainant to respond,
mandatory mediation, a screening process, and then potentially a full hearing before the
City’s Commission on Civil Rights. This process would take 270 days to complete. (Pls.’
Mem. at 6-7 (citing Walczak Dep.).)

Analysis

16. Summary Judgment. Summary judgment is proper when there are no
genuine issues of material fact and either party is entitled to judgment as a matter of law.
Minn. R. Civ. P. 56.01. Summary judgment is also proper when the issue involves a
question of law. Turner v. Alpha Phi Sorority House, 276 N.W.2d 63, 66 (Minn. 1979).
Whether a taking has occurred is a question of law. See DeCook v. Rochester Intern.
Airport Joint Zoning Bd., 796 N.W.2d 299, 305 (Minn. 2011). The preemptive effect of a
statute is also a question of law. In re Speed Limit for Union Pacific R.R. Through City of
Shakopee, 610 N.W.2d 677, 682 (Minn. Ct. App. 2000). Both parties’ arguments center on
their interpretation of the Amended Ordinance. Both sides argue that the Court should
interpret the record to grant summary judgment in their favor. While the parties disagree
about how certain evidence should be interpreted, there are ultimately no disputes of
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genuine issue of material fact that could be dipositive of any outstanding claim. Summary
judgment is therefore appropriate.

17. Takings Claims. The federal Takings Clause prohibits the taking of private
property for public use without just compensation. U.S. Const. amend. V. The Takings
Clause is applicable to the States through the Fourteenth Amendment. Additionally, the
Minnesota Constitution also mandates that “[p]rivate property shall not be taken, destroyed
or damaged for public use without just compensation.” Minn. Const. art. I, § 13. The
language of the Minnesota Takings Clause is similar to the language of the Takings Clause
in the U.S. Constitution. Zeman v. City of Minneapolis, 552 N.W.2d 548, 551-52 (Minn.
1996). Therefore, Minnesota courts may rely on cases interpreting the federal Takings
Clause to interpret the Minnesota Takings Clause. Minnesota Sands, LLC v. City of
Winona, 940 N.W.2d 183, 200 (Minn. 2020).

18. Public Use. As a threshold matter, this Court must determine whether the
City is taking private property for public use. This is because a regulation that restricts use
of real property may constitute a taking if it is not reasonably necessary for a public
purpose. See, e.g., Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978);
Nectow v. City of Cambridge, 277 U.S. 183, 188 (1928). Courts interpret “public use”
broadly, and the term is equivalent with “public purpose.” See Kelo v. City of New London,
545 U.S. 469, 469 (2005); Wegner v. Milwaukee Mut. Ins. Co., 479 N.W.2d 38, 40 (Minn.
1991); City of Duluth v. State, 390 N.W.2d 757, 763 (Minn. 1986).

19. Plaintiffs argue that the Amended Ordinance seeks to take private property
owned by Plaintiffs “for the benefit of other private citizens, a small number of HCV
holders searching for housing,” and thus the restriction is not for public use. (Pls.” Mem.
Supp. Summ. J. 35.) First, this Court is not aware of any caselaw that defines “public use”
by the number of individuals served. Even if there were, the MPHA administers vouchers
to about 4,870 families annually, with another 1,700 families on the waiting list. (Def.’s
Mem. Supp. Summ. J. 3.) Plaintiffs’ attempt to portray the program as benefiting a few
private individuals is unpersuasive.

20. The key question is whether the restriction serves a public purpose.
Defendant details at length the problems that voucher holders face in finding housing and
the significant work it undertook to formulate an ordinance to address those problems. (/d.
at 6-16.) Specifically, the City has articulated three purposes for the Amended Ordinance:
(1) to increase housing opportunities for voucher holders, (2) to address the discriminatory
effect of housing denials, and (3) to prohibit prejudice against voucher holders. Fletcher
Props., Inc., 947 N.W.2d at 12. Plaintiffs do not argue that these purposes are improper.
Furthermore, the Minnesota Supreme Court found that each of these purposes is a
permissible legislative goal in its July 29, 2020, Decision. (/d. 11-12.) Therefore, this Court
is satisfied that the Amended Ordinance seeks to advance a public purpose.



21.  Whether Plaintiffs’ Per Se Physical Takings Claim Is Properly Before the
Court. Minnesota is a notice-pleading state. Walsh v. U.S. Bank, N.A., 851 N.W.2d 598,
604-05 (Minn. 2014). An “absolute specificity in pleading” is not necessary; rather,
“information sufficient to fairly notify the opposing party of the claim against it” is
satisfactory. Hansen v. Robert Half Int'l, Inc., 813 N.W.2d 906, 917-18 (Minn. 2012).
Furthermore, “[a]ll pleadings shall be so construed as to do substantial justice.” Minn. R.
Civ. P. 8.06; see also Home Ins. Co. v. Nat'l Union Fire Ins. of Pittsburgh, 658 N.W.2d
522, 535 (Minn. 2003) (stating that “courts are to construe pleadings liberally”).

22.  Defendant first argues that Plaintiffs’ per se physical takings argument is not
properly before the Court because the Plaintiffs did not include it in their complaint.
Defendant also argues that the Amended Ordinance does not constitute a per se physical
taking, and that Yee v. City of Escondido applies, not Cedar Point Nursery. (Defs.” Mem.
Supp. Summ. J. 37-39.)

23. Plaintiffs raised a takings claim in their Complaint. Per se physical takings
claims and regulatory takings claims are not separate claims, but rather separate arguments
for the same claim. See Yee v. City of Escondido, 503 U.S. 519, 534 (1992) (denying review
of regulatory taking claim on other grounds). It would not do substantial justice to now
limit Plaintiffs in how they choose to argue their claim. Furthermore, the Defendant’s full-
throated response to Plaintiffs’ per se physical takings claim in its briefs suggests that the
opposing party has had information sufficient to fairly notify it of the claim. The per se
physical takings claim is properly before this Court.

24. Plaintiffs’ Per se Physical Taking Claim. Plaintiffs argue that the Amended
Ordinance constitutes an unlawful per se physical taking, and that the reasoning in Cedar
Point Nursery applies in this case. (Pls.” Mem. Supp. Summ. J 36.) They claim that the
Amended Ordinance constitutes a “total and complete invasion of rental units by third-
party HCV holders on a 24 hours per day, 7 days a week basis” and that the HAP Contract
will result in periodic invasions of units by HQS Inspectors. (Id. at 38.) The Amended
Ordinance therefore appropriates Plaintiffs’ right to exclude others and constitutes a per se
physical taking. (/d. at 39.)

25. The Supreme Court of the United States has recognized two types of
takings—per se physical takings and regulatory takings. Government action that physically
appropriates property is a per se physical taking. Cedar Point Nursery v. Hassid, 141 S.
Ct. 2063, 2072 (2021). When the government physically appropriates private property, the
government must pay for what it takes. Id. This is true whether the interest taken is an
entire parcel or only party of it, and whether the occupation is permanent or temporary. See
Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l Plan. Agency, 535 U.S. 302, 322 (2002).
The Court has recently cautioned that a physical taking can arise from a regulation, and
that in such cases the taking should not be evaluated as a regulatory taking. Cedar Point
Nursery, 141 S. Ct. at 2072. According to the Court, the key question is whether the



government has physically taken property for itself or someone else, or whether the
government has restricted a property owner’s ability to use his own property. /d.

26.  Relying heavily on Cedar Point Nursery v. Hassid, Plaintiffs argue that the
Amended Ordinance amounts to a compelled physical occupation because it limits the
ability of the landlords to choose their incoming tenants and thus interferes with their right
to exclude. (Pls.” Mem. Supp. Summ. J. 36-39.) The legislation at issue in Cedar Point
Nursery was a California regulation that allowed labor organizations to access the
employer’s property for up to three hours per day, 120 days per year. Cedar Point Nursery,
141 S. Ct. at 2069. Crucially, the employer’s property was not open to the public and none
of the employees lived on the premises. /d. The government action essentially required the
owner to open the private property to the public and have it used for purposes not
contemplated by the owners. See id. at 2076—77. The Court held that the regulation
amounted to a physical taking because the regulation, rather than attempting to merely
restrain use of the property, appropriated the employer’s right to exclude. /d. at 2072. To
support its decision, the Court cited to cases where the government action effectively
commandeered privately used property for public use. Id. at 2073—74; see United States v.
Causby, 328 U.S. 256, 265—67 (1946) (holding that military aircraft that flew low over a
poultry farm and scared the chickens to death effected a physical taking); Kaiser Aetna v.
United States, 444 U.S. 164, 180 (1979) (holding that government assertion that private
property owner could not exclude the public from pond he converted into a marina
constituted a physical invasion); Nollan v. California Coastal Comm 'n, 483 U.S. 825, 831
(1987) (holding that conditioning building permit on granting the public an easement on
private owner’s lot constituted a physical taking).

27. However, as the Supreme Court held in Cedar Point Nursery, “limitations
on how a business generally open to the public may treat individuals on the premises are
readily distinguishable from regulations granting a right to invade property closed to the
public.” Cedar Point Nursery, 141 S. Ct. at 2077. Courts have found that States have the
power to regulate the relationship between landlords and tenants in particular. See Loretto
v. Teleprompter Manhattan CATV Corp.,458 U.S. 419, 440 (1982) (holding that the States
have broad power to regulate housing conditions and the landlord-tenant relationship
without paying compensation for all economic injuries that stem from such regulation);
Yee, 503 U.S. at 529 (“[T]he government may place ceilings on the rents the landowner
can charge . . . or require the landowner to accept tenants he does not like . . . without
automatically having to pay compensation.”).

28. The present case more closely resembles the facts of the Supreme Court’s
previous decision, Yee v. City of Escondido, where the Court rejected the argument that a
regulation amounted to a per se physical taking. The plaintiffs in that case were mobile
home park owners who rented pads to mobile homeowners, and the regulation at issue was
a state law that limited the landowners’ ability to evict mobile homeowners and a rent
control law that prohibited rent increases without city council approval. Yee, 503 U.S. at



524-25. The plaintiffs argued that the law deprived the owners from all use and occupancy
of their property and resulted in a forced physical occupation. /d. at 525, 531. However,
the Court disagreed, finding that there had been no physical taking. /d. at 531. Because the
park owners voluntarily opened their property to occupation by others, they could not claim
that there had been a per se physical taking because they could not exclude certain
individuals. Id. See Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 260 (1964)
(finding no merit in argument that congressional act prohibiting businesses open to the
public from discriminating constituted a taking).

29. It is simply not the case that the Amended Ordinance is attempting to
commandeer Plaintiffs’ private property for public use. Unlike the property owners in
Cedar Point Nursery, Causby, Kaiser Aetna, and Nollans, Plaintiffs have already
voluntarily opened their property to the public to rent. (Pls.” Mem. Supp. Summ. J. 1.)
Much like the mobile home park owners in Yee, they are in the business of renting housing.
The Amended Ordinance merely seeks to regulate their treatment of members of the public
who hold vouchers. Because Plaintiffs have voluntarily opened their property to occupation
by others, and the regulation does not force occupation, there is no per se physical taking.

30. Regulatory Taking. Plaintiffs alternatively argue that the Amended
Ordinance constitutes a regulatory taking under the Penn Central factors. The U.S.
Supreme Court began developing its regulatory takings jurisprudence relatively more
recently. In Pennsylvania Coal Co v. Mahon, the Court recognized that some regulations
may be so extensive as to constitute a taking. 260 U.S. 393, 415 (1922). The Court has
generally applied the test it developed in Penn Central Transportation Com. v. City of New
York to determine when government regulation constitutes a taking. Cedar Point Nursery,
141 S. Ct. at 2072. The Penn Central factors include the economic impact of the regulation,
interference with reasonable investment-backed expectations, and the character of the
government action. Penn Cent. Transp. Co., 438 U.S. at 124. Where the regulation in
question adjusts the “benefits and burdens of economic life” for the benefit of the public
and does not deprive the owner of all economic benefit, Penn Central is appropriate. Lucas
v. South Carolina Coastal Council, 505 U.S. 1003, 1017-18 (1992). The primary focus of
the inquiry is on “the severity of the burden that government imposes upon private property
rights.” Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 539 (2005).

31. Economic Impact of the Regulation. Plaintiffs argue that the estimated
reduction in revenue is so great that it constitutes a taking. (Pls.” Mem. Supp. Summ. J. 42—
43.) They claim that the Amended Ordinance has a “direct negative affect” on both the net
operating income of the properties and the cap rate applied by appraisers. (/d. at 42.) They
cite studies to show that the operating expenses of a rental unit subject to a HAP Contract
compared to a non-subsidized unit is between 21 to 31% greater, and that payroll expenses
increase by 154% to 186%. (I/d. at 43.) They also claim that appraisers tend to apply a
higher cap rate to voucher-accepting properties, resulting in a lower valuation. (/d.) Lastly,
Plaintiffs point out that the Minnesota Takings Clause provides broader protection to




property owners by requiring only a substantial and definite economic loss to find a taking.
(Pls.” Mem. in Opp’n 26-27.)

32. In response, Defendant argues first that the affirmative defense of undue
hardship precludes a finding of severe economic impact because property owners can be
exempted if complying would cause undue hardship, including significant expense. (Def.’s
Mem. Supp. Summ. J. 31.) Defendant also argues that because the Plaintiffs are making a
facial challenge to the Amended Ordinance, they have not shown that the amendment will
result in a negative economic impact in every application. (Id. at 33.) See generally Minn.
Voters Alliance v. City of Minneapolis, 766 N.W.2d 683, 688 (Minn. 2009) (“[P]laintiff
can only succeed in a facial challenge by establishing that no set of circumstances exists
under which the Act would be valid, i.e., that the law is unconstitutional in all of its
applications.”) (citation omitted). In fact, Defendant claims the CBRE reports submitted
by Plaintiffs actually show that some voucher-accepting properties outperform those that
reject voucher holders as tenants. (/d. at 32.) Next Defendant argues that the partial
diminution in property value, by itself, does not constitute a taking. (/d. at 33.) Lastly,
Defendant claims that Plaintiffs have failed to quantify any purported losses and cannot
sustain a regulatory taking claim. (/d. at 34.)

33. The economic impact of the government action is determined by a “before
and after” valuation of the property. See Keystone Bituminous Coal Ass’'n v. DeBenedictis,
480 U.S. 470, 497 (1987). Decisions upholding land-use regulations that are reasonably
related to the promotion of the general welfare have uniformly found that diminution in
property value does not, by itself, establish a taking. Penn Cent. Transp. Co., 438 U.S. at
131. Regulations regarding land use are “ubiquitous and most of them impact property
values in some tangential way . . . . Treating them all as per se takings would transform
government regulation into a luxury that few could afford.” Tahoe-Sierra Pres. Council,
Inc., 535 U.S. at 324. The U.S. Supreme Court has found that even sizable diminutions in
value have not constituted a taking. See Euclid v. Ambler Realty Co., 272 U.S. 365 (1926)
(75% diminution in value caused by zoning law not a taking); Hadacheck v. Sebastian, 239
U.S. 394 (1915) (87 1/2 % diminution in value not a taking). “The Federal Circuit has noted
that it is “aware of no case in which a court has found a taking where diminution in value
was less than 50 percent. Nor are we.” Colony Cove Props., LLC v. City of Carson, 888
F.3d 445, 451 (9 Cir. 2018) (reversing denial of city’s motion for judgment as a matter of
law on takings claim) (citing CCA Assocs. v. United States, 667 F.3d 1239, 1246 (Fed. Cir.
2011)).

34, Plaintiffs are correct that, under Minnesota law, certain situations require
that property owners be compensated if there is only a substantial and measurable decline
in market value. (Pls.” Reply in Opp. 25.) However, the “substantial and measurable
decline” test applies when the regulation is designed to benefit a specific public or
government enterprise, such as an airport. See, e.g., DeCook v. Rochester Intern. Airport
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Joint Zoning Bd., 796 N.W.2d 299 (Minn. 2011). There is no such enterprise here, so the
more generous “substantial and measurable decline” test does not apply.

35. The parties dispute the weight of the CBRE reports Plaintiffs procured, as
well as whether they should even be considered.? Even upon consideration of the reports,
they do not demonstrate the degree of negative economic impact that would establish a
taking. The CBRE reports determined that the voucher accepting properties it considered
earned higher effective gross income than properties that did not accept vouchers. (Ex. 53
at 11.) At least five examples were identified of properties that accepted voucher holders
having lower operating expenses than those properties that reject voucher holders. (Ex. 46
at 7-9; Ex. 53 at 7, 9.) Plaintiffs argue the CBRE evidence demonstrates properties
identified will experience an estimated 26.3% or alternatively a 30.2% reduction in value.
(Pls.” Mem. in Opp’n 26.) The record certainly does not appear to establish, let alone
suggest a material fact dispute, indicating that the Amended Ordinance will have a negative
economic impact on landlords in every instance—Ilet alone to the degree that has been
considered to constitute a taking.

36.  Moreover, “[e]very residential landlord has the opportunity to seek an
exemption from the ordinance provision if compliance with housing choice voucher
requirements will impose an undue hardship on the landlord.” Fletcher, 947 N.W.2d at 28.
“‘Undue hardship’ is defined as ‘a situation requiring significant difficulty or expense
when considered in light of a number of factors to be determined on a case-by-case basis.’”
Id. at 8 (quoting MCO tit. 7, § 139.20). On a facial challenge, “[w]here the harm alleged
is hypothetical and may or may not occur, the challenger has not met that burden.”
Minnesota Voters Alliance v. City of Minneapolis, 766 N.W.2d 683, 696 (Minn. 2009). The
Supreme Court has already rejected the claim that this exemption process violated
substantive due process.

37. Because economic impact alone generally does not prove a taking, this Court
turns to the next Penn Central factor.

3 The Court will not extensively elaborate on the procedural history regarding Plaintiffs’
expert disclosures and the motion(s) regarding them. In short, the Court’s Order from
January 21, 2022, included scheduling provisions regarding a timeline for expert
disclosures. Plaintiffs provided supplemental discovery responses by the Court-ordered
deadline, including an updated HCV Study by CBRE and supporting information.
Defendant also seeks in its motion to exclude various argument regarding the methodology
applied and data considered by CBRE, asking that the Court wholesale exclude the expert
report evidence. “[A]lleged deficiencies in [an expert’s] factual basis go more to the weight
of the expert’s opinion than to its admissibility.” Bohach v. Thompson, 239 N.W.2d 764,
767 (1976). The substantive arguments Defendant raises in opposition to consideration of
the reports fall into this category, rather than demonstrating the Court should exclude them
from consideration altogether.
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38. Interference with Investment-Backed Expectations. Plaintiffs argue that the
Amended Ordinance will interfere with investment-backed expectations because
participation in the HCV program was voluntary at the time the landowners purchased their
properties, and mandatory participation may diminish the properties’ value. (Pls.” Mem.
Supp. Summ. J. 44-45.) The Plaintiffs also claim that they have an investment-backed
expectation of free alienability, and participation in the HCV program would hinder that
expectation. (/d. at 45.)

39. In examining whether a regulation constitutes a regulatory taking, courts
must also investigate whether the regulation interferes with “investment-backed
expectations.” Penn Cent. Transp. Co., 438 U.S. at 124. When examining a property
owner's investment-backed expectations, the existing and permitted uses of the property
when the land was acquired are generally the “primary expectation” of the landowner
regarding the property. Wensmann Realty, Inc. v. City of Eagan, 734 N.W.2d 623, 637
(Minn. 2007) (citing Penn Cent. Transp. Co., 438 U.S. at 136). In Zemin v. City of
Minneapolis, the Minnesota Supreme Court explained that an owner who had used his
property as a rental dwelling for 20 years had “some investment-backed expectations in its
use as such.” 552 N.W.2d 548, 551-52 (Minn. 1996). Similarly, the U.S. Supreme Court
found that the Landmarks Preservation Commission’s prohibition of building a skyscraper
on top of Penn Central Station did not interfere with the owner’s investment-backed
expectations. Penn Cent. Transp. Co., 438 U.S. at 136. In doing so, the Court noted that
Penn Central Station had operated as a railroad terminal with leasable office space when
the owners purchased it and would continue to do so after the prohibition. /d. This was the
primary expectation, and the prohibition did not affect this expectation.

40. Here, the existing and permitted use of the properties is as rental housing.
This is Plaintiffs’ primary expectation. The Amended Ordinance does not transform
Plaintiffs’ rental properties into something else. Plaintiffs rented their property to tenants
before the Amended Ordinance, and they will continue to do so after the Amended
Ordinance. The fact that the Amended Ordinance may lower the property value is not
persuasive, as property values are frequently in flux for a variety of reasons, and property
owners were presumably aware of this risk when purchasing the property. See First
Nationwide Bank v. Gelt Funding Corp., 27 F.3d 763, 770 (1994) (“The value and
profitability of multi-unit apartment complexes . . . however, depend upon many factors
that influence the general real estate market including changes in rent control laws,
property taxes, vacancy rates, the level of city services provided, and increased operating
expenses including electric and heating oil prices.”).

41. Plaintiffs’ argument that the Amended Ordinance interferes with the
expectation of free alienability is also unpersuasive. Plaintiffs argue that the right to assign
the HAP Contract is limited by both the requirement that the MPHA consents to the
assignment and the requirement that the new owner agrees to be bound by the HAP
Contract. (Pls. Mem Supp. Summ. J. 45.) In response, Defendant argues that Plaintiffs have
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failed to provide proof that the property owners had such an expectation at the time they
invested in the properties. (Defs.” Mem. in Opp’n 12.) However, even assuming Plaintiffs
had such an expectation, the MPHA does not have “unchecked discretion” to prohibit the
assignment as the Plaintiffs claim in their memorandum. The HAP contract lists the reasons
that the MPHA may prevent the assignment and, with the exception of a general prohibition
of assignment to a relative of a family receiving assistance, denials are limited to the
following situations: (1) the prospective new owner is limited from participation in the
program under HUD requirements, (2) they have violated the Fair Housing Act or other
Federal equal opportunity requirements, (3) they have violated obligations and have a
history of noncompliance under Section 8, (4) they have committed fraud bribery, or any
other criminal act under any Federal housing program, (5) they have engaged in drug-
related or violent criminal activity, (6) they have failed to terminate the tenancy of tenants
who threaten the health and safety of others at the property, (7) they have a history of failing
to meet housing codes, and (8) they have not paid real estate taxes, fines or assessments.
HAP Contract, part B, at § 14(c)—(f). In other words, the assignment will only be banned if
the prospective new owner fails to follow existing laws. The consent requirement therefore
does not impose such a burden that it interferes with the investment-backed expectation of
free alienability.

42. Character of the government action. Plaintiffs also argue that the economic
impact of the Amended Ordinance favors a taking because it may disproportionally affect
a discrete group of property owners. (Pls.” Mem. in Supp. Summ. J. 45; Pls.” Mem. in
Opp’n 30-32.) However, this argument has been roundly rejected. The fact that a law may
have a more severe impact on some landowners than others does not, by itself, mean that
the law effects a taking. Penn Cent. Transp. Co., 438 U.S. at 133; see also Heart of Atlanta
Motel, Inc.,379 U.S. at 260 (“It is doubtful if in the long run appellant will suffer economic
loss as a result of the Act . . . . But whether this be true or not is of no consequence since
this Court has specifically held that the fact that a member of the class which is regulated
may suffer economic losses not shared by others . . . has never been a barrier to such
legislation.”) (citation omitted); Arcadia Dev. Corp. v. City of Bloomington, 552 N.W.2d
281, 287 (Minn. Ct. App. 1996) (rejecting argument an unconstitutional taking had
occurred because the ordinance in that case, an ordinance affecting only mobile home park
owners, unfairly burdened a small set of property owners) (rev. denied).

43. The government cannot interfere with landowners’ rights without
compensation if the action does not have a substantial relation not the public health, safety,
and general welfare. See Nectow, 277 U.S. at 188. The Supreme Court has held, and
Minnesota Courts agree, that the government has a legitimate interest in regulating housing
conditions in general and the landlord-tenant relationship in particular, and broad powers
to address them. Arcadia Dev. Corp., 552 N.W.2d at 286 (citing Yee, 503 U.S. at 528-29).
The Minnesota Supreme Court has already found that the purposes of the Amended
Ordinance are permissible purposes of legislation in its July 29, 2020 decision. Fletcher
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Props., Inc., 947 N.W.2d at 9, 11-12. Therefore, this prong weighs against finding that a
taking has occurred.

44.  Based on the above, the Court concludes that there has been no taking, either
regulatory or per se.

45. Preemption. Plaintiffs argue that the Amended Ordinance conflicts with
state law and is thus preempted. They claim specifically that it conflicts with the Minnesota
Human Rights Act (“MHRA”), which permits property owners to not participate in the
HCV program and seeks “to protect all persons from wholly unfounded charges of
discrimination.” (Pls.” Mem. Supp. Summ. J. 48—49, citing Minn. Stat. § 363A.01.) They
point out the Minnesota Court of Appeals has previously held that the MHRA does not
make it unlawful for landlords to either refuse to rent or continue renting to tenant-based
Section 8 recipients if the reason for their refusal is a legitimate business decision. (/d. at
50-51.) By including “housing choice vouchers” in its definition of public assistance
program, the Ordinance makes it unlawful discrimination to refuse to participate in the
HCV program when previously participation was voluntary and refusal was not
discrimination. (/d. at 52.) Worse, Plaintiffs claim, is that the Amended Ordinance
obstructs state law by encouraging unfounded charges of discrimination, which the MHRA
protects against. (/d. at 55.) Plaintiffs also argue that the Amended Ordinance does not
further or complement state law, but rather “imposes distinctly different requirements than
the MHRA, not heightened requirements and not more strict consequences for the same
action.” (/d. at 57.) Defendant argues that the Amended Ordinance and the MHRA are
complementary and do not conflict. (Def.’s Mem. Supp. Summ. J. 45.) Rather, the
Ordinance expands and enhances protections already available under the MHRA. (/d.)

46. The City of Minneapolis is a home-rule-charter city. As such, the city has,
in municipal matters, “all the legislative power possessed by the legislature of the state,
save as such power is expressly or impliedly withheld.” Bolen v. Glass, 755 N.W.2d 1, 4—
5 (Minn. 2008) (quotation omitted). Despite this broad power to legislate, “state law may
limit the power of a city to act in a particular area.” City of Morris v. Sax Invs., Inc., 749
N.W.2d 1, 6 (Minn. 2008). “Cities have no power to regulate in a manner that conflicts
with state law or invades subjects that have been preempted by state law.” Jennissen v. City
of Bloomington, 913 N.W.2d 456, 459 (Minn. 2018). When evaluating whether state law
preempts a municipal ordinance, the Court must consider whether: (1) “the legislature
expressly declared that state law shall prevail over” the ordinance (express preemption),
(2) the ordinance “conflicts with state law” (conflict preemption), and (3) “the [1]egislature
has comprehensively addressed the subject matter such that state law now occupies the
field” (field preemption). Bicking v. City of Minneapolis, 891 N.W.2d 304, 313 n.8 (Minn.
2017). The Plaintiffs argue the latter two situations. (Pls.” Mem. Supp. Summ. J. 48.)

47. Conflict Preemption. The Minnesota Supreme Court set out how to
determine when conflict preemption exists in Mangold Midwest Co. et al. v. Village of
Richfield. First, “[a]s a general rule, conflicts which would render an ordinance invalid
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exist only when both the ordinance and the statute contain express or implied terms that
are irreconcilable with each other.” /d. at 816. Second, “it has been said that conflict exists
where the ordinance permits what the statute forbids.” Id. Third, “a conflict exists where
the ordinance forbids what the statute expressly permits.” /d. And finally, “[1]t is generally
said that no conflict exists where the ordinance, though different, is merely additional and
complementary to or in aid and furtherance of the statute.” /d. at 817.

48. Plaintiffs argue that the Amended Ordinance and the MHRA conflict
because the Amended Ordinance forbids what the MHRA permits. (Pls.” Mem. Supp.
Summ. J. 49.) Specifically, the Amended Ordinance makes mandatory what is voluntary
under the MHRA. Id. To support their argument, Plaintiffs cite to Edwards v. Hopkins
Plaza Ltd., which held that the MHRA does not require property owners to participate in
Section 8 housing if refusal is based on a legitimate business reason. 783 N.W.2d 171, 177
(Minn. Ct. App. 2010).

49. While it is true that participation in the Section 8 program is voluntary under
the MHRA, Plaintiffs attempt to construe this as the MHRA creating a right for property
owners to refuse to participate in Section 8 housing, as long as it does so for a legitimate
business reason. (See Pls.” Mem. Supp. Summ. J. 50.) It does not. It therefore cannot be
said that the Amended Ordinance conflicts with the MHRA, as the MHRA does not create
a right to not participate. Rather, the Amended Ordinance is additional to the MHRA and
furthers the purpose of the law, which is to secure for Minnesotans freedom from
discrimination, including in housing. Krueger v. Zeman Const. Co., 781 N.W.2d 858, 862
(Minn. 2010).

50.  Additionally, the Amended Ordinance does not completely deprive
landlords from opting out of the Section 8 program. First, four categories of landlords are
exempted from the Amended Ordinance. (Ex. 34 at 505 (M.C.O. § 139.30(b)(1)—(4))).
Additionally, “[i]t is an affirmative defense if the refusal, denial, or withholding is due to
a requirement of a public assistance program and that requirement would impose an undue
hardship.” (Id. at 509 (M.C.O. § 139.40(e)(1))). Minneapolis defines “undue hardship”
with respect to that section as:

[A] situation requiring significant difficulty or expense when
considered in light of a number of factors to be determined on a case-by-case
basis. These factors include, but are not limited to:

(1)  The nature and net cost of complying with any
requirement of a public assistance program, taking into
consideration existing property management processes;

(2)  The overall financial resources of the landlord,
taking into consideration the overall size of the business with
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respect to the number of its employees, and the number, type,
and location of its housing stock; and

(3)  The impact of complying with any requirement
of a public assistance program upon the business and dwelling.

M.C.O. § 139.20 (emphasis added). Just as the MHRA allows landlords to opt out of
participation for a legitimate business purpose, the Ordinance permits landlords to opt out
if participation would result in harm to the business. The state and local law do not conflict.

51. Plaintiffs also argue that the Amended Ordinance’s definition of “unlawful
discriminatory practice” conflicts with the MHRA. (Pls.” Mem. Supp. Summ. J. 52.) The
Amended Ordinance defines an unlawful discriminatory practice as an owner refusing “to
sell, rent or lease” any real property when “status with regard to a public assistance
program, or any requirement of a public assistance program is a motivating factor.” MCO,
tit. 7, § 139.40(e) (emphasis added). They claim that it conflicts because under state law:
(1) participation in the HCV program is voluntary; (2) refusal to participate is not
discrimination; and (3) the HCV program is not included in the MHRA’s definition of a
person’s status with regard to public assistance. (Pls.” Mem. Supp. Summ. J. 52.) The first
reason has already been addressed above.

52. Plaintiffs’ second argument claims that the Amended Ordinance’s definition
of unlawful discriminatory practice directly conflicts with state law because it is not
discrimination for a property owner to refuse to rent for a legitimate business reason under
the MHRA, and the Amended Ordinance will cause unfounded claims of discrimination.
(Id. at 53.) However, the Minnesota Supreme Court has already found that the City can
expand the list of prohibited actions beyond what is included in the MHRA, and that there
is nothing inherently unlawful about finding a landlord liable for discrimination without a
finding that the landlord acted with discriminatory intent. Fletcher Props., Inc., 947
N.W.2d at 20; see also Diliddo v. Oxford Street Realty, Inc., 876 N.E.2d 421, 428-29
(Mass. 2007). The MHRA contains no language indicating that its list of prohibited conduct
is exclusive. Furthermore, it is not clear how expanding the list of prohibited conduct will
lead to more unfounded charges of discrimination as the Plaintiffs claim. (Pls.” Mem. Supp.
Summ. J. 53.) Ultimately, in order for conflict preemption to exist, it must be impossible
for Plaintiffs to follow both laws. Hous. & Redevelopment Auth. Of Duluth v. Lee, 852
N.W.2d 683, 687 (Minn. 2014). There is nothing to suggest that the definition of
discriminatory conduct under the MHRA and the definition under the Amended Ordinance
cannot coexist. A landlord can follow both laws at the same time.

53. In their third argument, Plaintiffs admit that the Amended Ordinance’s
definition of “status with regard to public assistance” is consistent with the MHRA’s
definition. (Pls.” Mem. Supp. Summ. J. 52.) However, Plaintiffs seem to argue that by
specifically including housing choice vouchers in its definition of public assistance
program, the Amended Ordinance impermissibly conflicts with the MHRA. The MHRA
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states that it is an unfair discriminatory practice for an owner to “refuse to sell rent or lease
or otherwise deny to or withhold from any person . . . any real property because of . . .
status with regard to public assistance.” This definition is broad and essentially
encompasses status regarding any public assistance. The fact that the Amended Ordinance
specifically includes housing vouchers does not conflict with the MHRA, because the
housing voucher program is inherently included in “public assistance.”

54. Field preemption. Plaintiffs also argue that the MHRA so comprehensively
addresses the subject of human rights that it now occupies the field. Pls.” Mem. Supp.
Summ. J. 59. Defendant argues that Plaintiffs’ field preemption claim is improper because
it did not appear in their original complaint. (Def.’s Mem. Supp. Summ. J. 49.) Even had
Plaintiffs properly pled a field preemption claim, Defendant argues that the MHRA does
not and was not intended to provide a state-wide scheme to address housing discrimination.
(Id. at 51.)

55. Field preemption occurs “when the Legislature has addressed the subject
matter in a way that leaves no room for local regulation.” Graco Inc. v. City of Minneapolis,
937 N.W.2d 756, 759 (Minn. 2020). There are four key questions when determining
whether a law so occupies the field:

(1) What is the “subject matter” . . . to be regulated?

(2) Has the subject matter been so fully covered by state law as to have
become solely a matter of state concern?

(3) Has the legislature in partially regulating the subject matter indicated that
it is a matter solely of state concern?

(4) Is the subject matter itself of such a nature that local regulation would
have unreasonably adverse effects upon the general populace of the state?

Mangold Midwest Co., 143 N.W.2d at 820. The parties agree that the subject matter to be
regulated by both the MHRA and the Amended Ordinance is discrimination in housing
based on status of public assistance. Therefore, the Court turns to the next Mangold factor.

56. To determine whether the state law fully covers the subject matter such that
it is solely a matter of state concern, courts must look to the scope of the relevant statute.
Jennissen v. City of Bloomington, 913 N.W.2d 456, 460 (Minn. 2018). The MHRA
establishes that it is the public policy of the state to secure freedom from discrimination in
many areas of life, including in housing, and prohibits discrimination based on status with
regard to public assistance. Minn. Stat. § 363A.02, subd. 1(a)(2). Specifically, it makes the
following an unfair discriminatory practice:
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[Flor an owner, lessee, sublessee, assignee, or managing agent of, or
other person having the right to sell, rent or lease any real property, or any
agent of any of these:

(1) to refuse to sell, rent, or lease or otherwise deny to or
withhold from any person or group of persons any real
property because of race, color, creed, religion, national
origin, sex, marital status, status with regard to public
assistance, disability, sexual orientation, or familial status .

[and]

for a real estate broker, real estate salesperson, or employee, or agent
thereof:

(1) to refuse to sell, rent, or lease or to offer for sale, rental, or
lease any real property to any person or group of persons or
to negotiate for the sale, rental, or lease of any real property
to any person or group of persons because of race, color,
creed, religion, national origin, sex, marital status, status
with regard to public assistance, disability, sexual
orientation, or familial status or represent that real property
is not available for inspection, sale, rental, or lease when in
fact it is so available, or otherwise deny or withhold any
real property or any facilities of real property to or from any
person or group of persons because of race, color, creed,
religion, national origin, sex, marital status, status with
regard to public assistance, disability, sexual orientation, or
familial status.

Minn. Stat. § 363A.09. Additionally, the provisions of the MHRA are to be construed
liberally for the accomplishment of that purpose. Minn. Stat. § 363A.04. There is no
language in the statute that suggests that the legislature intended the MHRA to occupy the
field of discrimination. On the contrary, the legislature explicitly intended for the MHRA
to be broadly construed, suggesting that the legislature sought to write the act in such a
way that it would be a building block for future anti-discrimination measures. Therefore,
the second Mangold factor weighs against preemption.

57. The next question is whether the Legislature, in partially regulating the field
of discrimination, has indicated that the matter is solely a state concern. Plaintiffs point to
the exclusivity provision in Minn. Stat. § 363A.04, arguing that the section shows the
legislature’s intent for state law to occupy the field. (Pls.” Mem. in Opp’n 43-44.)
However, the Minnesota Supreme Court has had the opportunity to examine the MHRA’s
exclusivity provision and has held that it is not a barrier to seeking other remedies. In
Daniels v. City of Minneapolis, a case involving exclusivity provisions in both the MHRA
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and the Workers’ Compensation Act, the Court reiterated that the main purpose of the
MHRA is to rid society of discrimination, and that forcing Plaintiff to seek recourse under
only one act was inconsistent with the plain language of both the acts and the legislative
policy reflected in those acts. 923 N.W.2d 637, 650-51 (Minn. 2019). The Court has also
held that the MHRA is not necessarily a roadblock to filing both a claim under the act and
a claim available under common law. See Wirig v. Kinney Shoe Corp., 461 N.W.2d 374,
378 (Minn. 1990). These decisions suggest that the exclusivity provision of the MHRA
cannot be construed as evidence of legislative intent that the MHRA exclusively occupy
the field of discrimination.

58.  Finally, this Court must determine whether the subject matter of the MHRA
is such that local regulation would have unreasonably adverse effects upon the general
populace. Plaintiffs argue that the Amended Ordinance will create a “problematic
patchwork of differing discrimination definitions from city to city.” (Pls.” Mem. in Opp’n
45.) However, the Supreme Court has previously held that while differing local regulations
may create difficulties for businesses, that fact does not automatically count as an
unreasonably adverse effect on Minnesotans. Graco, Inc., 937 N.W.2d at 765—66; see also
Mangold Midwest, 143 N.W.2d at 820; G.E.M. of St. Louis, Inc. v. City of Bloomington,
144 N.W.2d 552, 554 (1966). Therefore, the fourth Mangold factor also weighs against
preemption.

59. State law does not preempt the Amended Ordinance, either under a conflict
preemption theory or a field preemption theory.

ORDER

1. Plaintiffs’ motion for summary judgment on its takings claims is DENIED.
Defendant’s motion for summary judgment is GRANTED. Plaintiffs’ takings claim is
dismissed.

2. Plaintiffs’ motion for summary judgment on its preemption claim is
DENIED. Defendant’s motion for summary judgment is GRANTED. Plaintiffs’

preemption claim is dismissed.

3. The joint motion for summary judgment of dismissal on Plaintiffs’ freedom
of contract claim is GRANTED. Plaintiffs’ freedom of contract claim is dismissed.

4. Defendant’s motion to exclude Plaintiffs’ March 2018 CBRE Report and the
February 2022 CBRE Report is DENIED.
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5. The January 21, 2022, temporary injunction (Y 3 of the Order Dissolving
Permanent Injunction, Issuing a Temporary Injunction, and Addressing Scheduling) is
dissolved.

LET JUDGMENT BE ENTERED ACCORDINGLY

BY THE COURT:

7D % Robben, Patrick
Dated: December 6, 2022 7 Dec 6 2022 10:50 AM

Patrick D. Robben
Judge of District Court
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