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Combating State Preemption Without
Falling into the Local Control Trap

In recent years, there has been a
concerted effort by well-funded con-
servative interests, led by the Ameri-
can Legislative Exchange Council
(ALEC), to pass state laws that pre-
empt local governments from engag-
ing in a broad range of regulatory ac-
tivity and, at times, the provision of
public services. The breadth of these
laws is staggering, covering topics
ranging from hydraulic fracturing
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(fracking) to ridesharing to municipal
broadband. Significantly, some types
of blocked ordinances attempt to ad-
dress social equity issues for margin-
alized communities, either directly or
indirectly. State legislatures have
stepped in to stop localities from broad-
ening non-discrimination protections
to include sexual orientation, gender
identity, and source of income, and
have barred living wage ordinances,
inclusionary zoning ordinances, and
other policies designed to increase ac-
cess to opportunity for low-income
people of color. When state legisla-
tures have taken the step of expressly

preempting progressive local laws,
they have often targeted cities that are
more heavily Black and Latino than
their encompassing states. It is clear
that, as practiced in 2018, many state
legislatures are exercising their power
to preempt local laws in a manner that
frustrates racial justice goals and re-
duces the political self-determination
of people of color.

The Perils of Local Control

For those familiar with civil rights
history, however, the need for con-
(Please turn to page 2)

Snatching Defeat from the Jaws of Victory:
HUD Suspends AFFH Rule that was Delivering
Meaningful Civil Rights Progress

After years of sustained pressure
from civil rights advocates and sup-
port from across the housing and com-
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munity development field, the Depart-
ment of Housing and Urban Develop-
ment (HUD) in July of 2015 at last
issued the Affirmatively Furthering
Fair Housing (AFFH) Rule. On Janu-
ary 5, 2018, however, HUD abruptly
announced that no new Assessments of
Fair Housing (AFHs) would be re-
quired until October of 2020, and
AFHs in progress would not be re-
viewed. In justification of the suspen-
sion, HUD claimed that cities need
more time to comply. A research

analysis that we conducted prior to the
suspension, however, suggests that the
AFFH Rule was working. Even
though some municipalities submitted
weak proposals, HUD correctly re-
fused to accept those plans until they
were revised, and the majority of sub-
missions were a significant improve-
ment over the prior Analysis of Im-
pediments to Fair Housing (Al) re-
gime.

(Please turn to page 12)
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(STATE PREEMPTION: Cont. from p. 1)

straints on local control is equally clear.
Although state laws often mandated
segregation at the local level under Jim
Crow, we remember the Montgom-
ery Bus Boycott, not the Alabama Bus
Boycott, and Brown v. Topeka Board
of Education, not Brown v. Kansas
Board of Education. To this day, the
municipalities play at least as central a
role as, and perhaps a larger role than,
states in perpetuating and exacerbat-
ing segregation and racial disparities
in housing, education, employment,
and criminal justice. The exclusion-
ary zoning that keeps affordable hous-
ing out of predominantly white com-
munities is largely the product of city
councils and county boards of super-
visors, not state legislatures. Police
chiefs hired by local officials estab-
lish policing priorities and strategies
that fuel mass incarceration. State leg-
islation can, at times, be an effective
tool for limiting the ability of local
governments to adopt policies that gen-
erate inequality. The New Jersey Fair
Housing Act, for example, pushes
municipalities to adopt inclusionary
zoning as a means of allowing a rea-
sonable opportunity for the develop-
ment of their fair share of the regional
need for affordable housing. That law
is every bit as much of a constraint on
local authority to regulate land use as
laws in Indiana, Kansas, and other
states which prohibit local inclusionary
zoning.

The civil rights movement simply
cannot embrace local control without
conditions. The challenge for racial
justice advocates is differentiating be-
tween the increasingly common state
preemption laws that undermine racial
justice goals and those that do the op-

posite. In deciding whether to support
or oppose individual bills in state leg-
islatures, there is no quandary here.
Advocates and committed legislators
can easily commit to preempting ex-
clusionary and discriminatory local
policies and practices while opposing
the preemption of policies and prac-
tices that break down barriers and in-
crease access to opportunity. From
time to time, there may be disagree-
ment about which category a bill falls
into, but the normative consequences
of such disputes are not inherently far-
reaching.

For legal advocates, deciding
whether to advance interpretations of
state law that invalidate state preemp-
tion is entirely more complicated. The
state law doctrines that can support
challenges to state preemption laws

For legal advocates,
deciding whether to
advance interpretations
of state law that
invalidate state
preemption is entirely
more complicated.

can, almost without exception, support
challenges to good state laws just as
readily as attacks on bad state laws.
For example, state constitutional home
rule protections can shield discrimina-
tory at-large systems of election that
may limit political representation for
people of color from state regulation.
Restrictions on legislation that targets
only one municipality may stymie at-
tempts to address racial equity prob-
lems that arise in specific localities,
which may include both communities

gives advance permission.
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with racially biased leaders and large,
diverse cities that adopt counterproduc-
tive and discriminatory responses to
crime.

Anti-Discrimination Law
Strikes the Balance

Under certain circumstances, fed-
eral anti-discrimination laws may have
the best potential for overturning pre-
emption laws that undermine racial
equity, and with fewer unintended
consequences. Yet prevailing in cases
using these theories raises significant
challenges, as discussed below.

For example, the Equal Protection
Clause of the Fourteenth Amendment
of the U.S. Constitution prohibits
states from adopting laws where in-
tentional discrimination is a motivat-
ing factor for passage. In some in-
stances, there may be evidence, includ-
ing circumstantial evidence, that state
legislatures acted with discriminatory
intent in adopting preemption laws.
Equal Protection Clause challenges to
preemption laws typically rely on the
framework for inferring discriminatory
intent from circumstantial evidence
enunciated by the U.S. Supreme Court
in 1977 in Metropolitan Housing De-
velopment Corp. v. Village of Arling-
ton Heights. In that seminal case,
which involved a challenge to exclu-
sionary zoning in a predominantly
white Chicago suburb, the Court
looked to the disparate impact of the
zoning decision, the village’s history
of discrimination, departures from
procedural and substantive norms in
the zoning process, and contempora-
neous statements by local officials.
Though the Court ultimately con-
cluded that the plaintiffs had not
proven that discriminatory intent was
a motivating factor for the zoning de-
cision, the Village of Arlington
Heights factors have guided the adju-
dication of cases of this type ever since.

Two important current challenges
to state preemption laws attempt to uti-
lize the Village of Arlington Heights
framework to prove violations of the
Equal Protection Clause. First, in

(Please turn to page 9)
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INTERVIEW: The Cycle of Segregation
Maria Krysan, Kyle Crowder, Tyler Barbarin, and Megan Haberle

Maria Krysan and Kyle Crowder’s new book, Cycle of Segregation (Russell Sage 2017), analyzes housing segrega-
tion, mobility, and the ways that daily, lifelong experiences mold people’s views of the neighborhoods they should—and
should not—live in before they even begin considering a move. Drawing on interviews with dozens of Chicago residents,
the authors offer a new framework for understanding the persistence of housing segregation despite reductions in the most
overt forms of discrimination, the expansion of the Black middle class, and liberalizing racial attitudes. Although econom-
ics and discrimination are more commonly understood to drive housing segregation, this new research shows how segrega-
tion is also perpetuated by the communities we live in and the ways that social networks—that have already been shaped by
segregation—determine housing search processes.

Tyler Barbarin and Megan Haberle at PRRAC interviewed Krysan and Crowder about their research findings and
Cycle of Segregation. A modified transcript follows.

PRRAC: To begin, what inspired
the book and research, and what
prompted you to write about these
findings?

KYLE CROWDER: Maria is mostly
a social psychologist and I am mostly
an urban demographer, and both of us,
coming from very different perspec-
tives, realized early on that we had
similar frustrations with the theoreti-
cal arguments regarding residential
segregation. We started filling in a new
theoretical argument for articulating
the hidden drivers of residential seg-
regation through which segregation is
perpetuated, inspired mostly by what
was missing theoretically from the seg-
regation lens.

MARIA KRYSAN: Traditionally, the
three explanations for segregation are:
economic differences between racial
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kylecrow@uw.edu, is Blumstein-Jor-
dan Endowed Professor in the Depart-
ment of Sociology at the University of
Washington; Maria Krysan, krysan@
uic.edu, is Professor and Head in the
Department of Sociology and profes-
sor in the Institute of Government and
Public Affairs at the University of Illi-
nois Chicago.

Interviewers: Tyler Barbarin is Edi-
torial Assistant for Poverty & Race,
and Megan Haberle is Director of
Housing Policy at PRRAC; many
thanks to Sarah Arruda, Communica-
tions Intern, for her assistance.

and ethnic groups, which translate into
differential abilities to buy into neigh-
borhoods; the discrimination argu-
ment, which focuses on barriers to
enter into certain kinds of neighbor-
hoods; and third, people’s prefer-
ences, people’s choices of where to
live being incompatible with integra-
tion. Those are the “big three” that
get laid out in a canonical fashion. Our
frustration was that, first of all, the
big three aren’t independent forces:
they interact with each other. For ex-
ample, some people argue that pref-
erences are race neutral, just people
wanting to live with similar people.
In contrast, some of my earlier work
looks at how African American pref-
erences, in particular, were shaped by

anticipation or perceptions of discrimi-
nation. In other words, those two of
the big three are impossible to disag-
gregate from each other. That was one
frustration with existing research. The
second is that there are many other fac-
tors that are driving segregation that
are fully ignored when you just focus
on the big three.

PRRAC: Preferences, as you said,
are shaped by experience. How
would you address the fact that mi-
nority experiences with segregation
and discrimination are sometimes a
matter of safety? And asking people
to integrate may be asking them
momentarily to feel unsafe, while we

(Please turn to page 4)
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(SEGREGATION: Continued from page 3)

focus on the formal policies of inte-
gration? What are your thoughts
on the best way to address these con-
cerns for physical and mental safety
—or are we saying to people, “just
hold on?”

KYLE CROWDER: One of the things
to keep in mind, and that we try to
emphasize in the book, is that forces
that created people’s perceptions of
neighborhoods, and of safety and qual-
ity of life in various neighborhoods,
is a product of forces that have been
in play for decades and decades. I
think it would be a little bit foolish to
believe that we can undo all of the
work that has been done for decades
and in a short time. A long term an-
swer to your question is that as people
develop exposure to various kinds of
neighborhoods, expand outside of their
daily rounds, outside of their residen-
tial history, some of this will erode
naturally. The problem is that these
extensions beyond the daily rounds and
beyond residential history are hard to
affect. Still, there are subtle ways we
can encourage folks to move outside
of their existing residential experiences
and to be exposed to more neighbor-
hoods, to find places where they feel
safe and ways to facilitate that move-
ment in a way that allows them to feel
safe. One of the things we talk about
in the book is the importance of being
close to kin, especially as a protective
mechanism: are there ways to open up
residential opportunities for kinship
networks and gain new residential ex-
periences together?

The other part of this, of course, is
community maintenance: the idea is
not people moving into neighborhoods
that are static, but rather that people
get into places and affect the commu-
nity there. One theme of the book is
the disparity between the actual, on-
the-ground lived experiences that
people have and the assumptions that
people hold. For example, how do we
help whites who move into integrated
neighborhoods engage in the commu-
nity in ways that do not just reflect
their prior assumptions about what liv-

ing in that community would be like?
And how do you keep Latinos and
African Americans engaged in inte-
grated neighborhoods in a way that
makes that integration sustainable? It’s
not just about moving into a static
neighborhood: it’s about community
building in integrated neighborhoods.
For decades, the assumption in the seg-
regation literature was that integrated
neighborhoods are inherently unstable,
and just on their way from one brand
of segregation to another. Part of the
policy answer here is correcting that
assumption.

PRRAC: Could you also speak to
the political way forward for your
policy suggestions? Given the cur-

One of the insights from
this book and the com-
plicated story of the
drivers of segregation is
that there are more
levers that are available
to us than [only] the
federal government.

rent administration, to what extent
can we keep our foot on the gas as
more progressive and less progres-
sive administrations come and go?

MARIA KRYSAN: One of the insights
from this book and the complicated
story of the drivers of segregation is
that there more levers that are avail-
able to us than the federal government.
We put ideas in the book that the neigh-
borhood could do, that the communi-
ties could do. For instance, we talk in
the book about marketing campaigns
for communities: being welcoming to
people with all races and ethnicities.
A community can insist on diverse
marketing tools, diverse approaches,
and openness.

PRRAC: The book also explores the
fluidity of preferences, in particu-
lar looking at some of the experi-
ences of Housing Choice Voucher
movers in Baltimore and Chicago,
and how people’s preferences may

change after they have moved and
encountered new neighborhoods.
Could you talk a bit about mutable
preferences and what lessons can be
drawn from that? And more gener-
ally, about the role of those voucher
mobility programs as a learning
tool?

MARIA KRYSAN: One of the inter-
esting things in writing this book is the
way in which voucher mobility stud-
ies came to be great examples of an
area in which we actually know a fair
amount about how people search for
housing and the related interventions
programs have used. That group has
really been studied more than any other
group of searchers and movers: we
don’t elsewhere have such detailed in-
sights about the search experience, and
the related hardships and preferences.

Stefanie Deluca’s work looks at ac-
tual changes over time in people’s
preferences, in regard to housing.
Some of her insights are gleaned from
the accounts of mobility programs
about the things that have and have not
worked: where they tried to change
people’s perceptions and gave them
exposure, or gave them the resources
they need to make a move different
from one that all the segregative forces
we talk about in the book would oth-
erwise lead them to make. One path
forward is to look at what you learned
in that context, and think about how
you can apply it outside of a federally
funded program for voucher holders
and for populations that are in similar
circumstances.

KYLE CROWDER: In terms of mu-
tability of preferences: one of the ma-
jor insights from the book is that it’s
not people’s preferences that need to
be addressed, it’s really their knowl-
edge of actual communities. One of
our inspirations was the work that
Maria Krysan did with Mike Bader at
American University that demonstrates
that there are huge blind spots in
people’s knowledge of actual neigh-
borhoods, and there are big racial dif-
ferences in these blind spots, so there
are whole sections of the metropolitan
area that people never actually consider

(Please turn to page 14)
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The Constitutional Right to Education

Public school funding has shrunk
over the past decade. School discipline
rates reached historic highs. Large ra-
cial and socioeconomic achievement
gaps persist. And the overall perfor-
mance of our nation’s students falls
well below our international peers.
These bleak numbers beg the question:
don’t students have a constitutional
right to something better?

Most Americans understandably be-
lieve that federal law protects their
right to education. Why wouldn’t it?
All fifty state constitutions recognize
a right to education. The same is true
of the national constitution in 170 or
so other countries. Yet the word “edu-
cation” does not even appear in the
United States Constitution, and fed-
eral courts (most notably in the 1973
Supreme Court case San Antonio v.
Rodriguez) have rejected the idea that
education is a fundamental constitu-
tional right and should be protected
anyway.

While advocates and scholars have
lamented the problem for the past fifty
years, no one has come up with a plau-
sible solution. Effective litigation strat-
egies have been in such short supply
that advocates had all but given up on
the federal courts by the late 1980s. It
seemed the only solution was to amend
the Constitution itself. That, of course,
is no small undertaking. In recent de-
cades, therefore, the debate over the
right to education has been primarily
academic.

The summer of 2016 marked a sur-
prising turning point. Two indepen-
dent groups—Public Counsel and Stu-
dents Matter—filed lawsuits in Michi-
gan and Connecticut. In the Michigan
case (Gary B. v. Snyder), plaintiffs

Derek Black, derekwblack@gmail.
com, is Professor of Law at the Uni-

versity of South Carolina School
of Law.

is Long Overdue
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argue that students have a fundamen-
tal right to an education that ensures
they are literate. Otherwise, “[t]he
stigma of illiteracy will mark them for
the rest of their lives, deny them the
ability to live within the structure of
our civic institutions, and foreclose any
realistic possibility that they will con-
tribute in even the smallest way to the
progress of our Nation.” In the Con-
necticut case (Martinez v. Malloy),
plaintiffs argue that while the U.S.
Supreme Court has never recognized
a full-fledged right to education, its
prior decisions leave open the possi-

A careful examination
of the events leading up
to the enactment of the
Fourteenth Amendment
reveal that education
was to be an implicit
guarantee of citizen-
ship.

bility of a federal constitutional right
to a “minimally adequate education.”
Like the Michigan plaintiffs, they ar-
gue that a minimally adequate educa-
tion is crucial for basic citizenship.

In May 2017, the Southern Poverty
Law Center filed a third suit in Mis-
sissippi (Williams v. Bryant), claim-
ing that federal law requires Missis-
sippi to maintain the commitment the
state first made in education in 1869.
Following the Civil War, Congress
exercised its authority to grant or deny
the readmission of southern states to
the Union. When Congress granted
Mississippi’s readmission, it did so only
under the condition that Mississippi
provide public education to everyone
and that it never renege on that com-
mitment. Plaintiffs allege that Missis-
sippi has broken that promise.

Research that I began before any of
these lawsuits were filed indicates they
may be onto something remarkable—
particularly the plaintiffs in Missis-
sippi. While the U.S. Constitution
does not explicitly mention education,
a careful examination of the events
leading up to the enactment of the
Fourteenth Amendment reveal that
education was to be an implicit guar-
antee of citizenship. Without the gov-
ernment extending education to former
slaves and poor whites, they would
never fully exercise their rights as citi-
zens, and the nation could not become
a true democracy.

Why a Federal Right to
Education Matters

A federal constitutional right to edu-
cation is necessary for all students to
get a fair shot in life. Absent a federal
check, education policy tends to reflect
politics more than an effort to deliver
quality education. In many instances,
states have done more to cut taxes than
to support needy students.

The delivery of education in the
United States is extremely decentral-
ized, producing inequitable results.
Local districts have a much larger ef-
fect on the quality of education a stu-
dent receives than the state or federal
government. State government, in
turn, has a much larger effect than the
federal government.

The net result is vast funding in-
equality among states. For instance,
New York spends $18,100 per pupil,
while Idaho spends $5,800. New York
is wealthier than Idaho, and its costs
are of course higher, but New York
still spends a larger percentage of its
state resources on education than Idaho.
Likewise, Kentucky is slightly poorer
than Tennessee, but spends $8,500 per
pupil while Tennessee spends $7,300.

(Please turn to page 6)

Poverty & Race ® Vol. 26, No. 4 ® October-December 2017 ® 5



(EDUCATION: Continued from page 5)

In short, geography and wealth are
important factors in school funding,
but so is the effort a state is willing to
make to support education.

States often makes things worse by
dividing their funds unequally among
school districts. In Pennsylvania, the
poorest districts have 33 percent less
per pupil than wealthy districts. Half
of the states follow a similar, although
less extreme, pattern.

These funding cuts and inequalities
among and within states matters. Re-
viewing decades of data, a 2014 study
found that a 20 percent increase in
school funding, when maintained, re-
sults in low-income students complet-
ing nearly a year of additional educa-
tion, wiping out roughly half of the
graduation gap between low- and
middle-income students. A more re-
cent study found that a 10 percent in-
crease in funding correlates with a 5
percent jump in graduation rates in
high-poverty districts. With a 99 per-
cent confidence level, a Kansas study
showed that “a 1 percent increase in
student performance was associated
with a .83 percent increase in spend-
ing.” These findings are just the most
detailed recent examples of the schol-
arly consensus: money matters for edu-
cational outcomes.

The Original Intent to
Ensure Education

While normally the refuge for civil
rights claims, federal courts have re-

fused to address these educational in-
equalities. In 1973, in San Antonio v.
Rodriguez, the Supreme Court explic-
itly rejected education as a fundamen-
tal right. Later cases asked the Court
to recognize some narrower right in
education, but the Court again refused.
These new lawsuits are seeking to
change that at last. While none of the
new lawsuits explicitly state it, all three
advance the notion that education is a
basic right of citizenship in a demo-
cratic society. Rich evidence to sup-
port this principle can be found in the
history of the 14th Amendment itself.

While none of the new
lawsuits explicitly state
it, all three advance the
notion that education is
a basic right of citizen-
ship in a democratic
society.

Immediately after the Civil War,
Congress needed to transform the slave-
holding South into a working democ-
racy and ensure that both freedmen and
poor whites could fully participate in
it. High illiteracy rates posed a serious
barrier. Illiteracy among whites in the
South was more than four times higher
than in the north. African American
illiteracy in the South was even higher;
it had been a crime to teach African
Americans to read. As my research
documents, this led Congress to de-
mand that all states guarantee a right
to education. Without education, Con-
gress believed, the average person

® [ast month, we said goodbye
to two of our valued staff members
who have moved on to new posi-
tions: LaKeeshia Fox, our Policy
Counsel (housing) is moving to
AARP, where she will serve as an
AARP Legislative Representative

Il PRRAC Update

focused on Housing and Livability
issues, and Michael Hilton, Policy
Counsel (education) will be work-
ing in the General Counsel’s office
of the New York City Department
of Education. Congratulations,
LaKeeshia and Mike!

could never fully become a citizen.

Congress implemented this guaran-
tee through a complex series of events
following the war. By 1868, Congress
was in the middle of two of our
nation’s most significant events: the re-
admission of southern states to the
Union and the ratification of the 14th
Amendment. While numerous schol-
ars have examined this history, few, if
any, have closely examined the inter-
section of public education with these
events. The evidence is in plain view,
but has never been properly contextu-
alized or pieced together. The most
startling revelation is how central edu-
cation was to transformation of the
south and the nation as a whole. In
fact, the evidence shows, Congress
demanded that southern states provide
public education, with a direct effect
on the rights guaranteed by the 14th
Amendment.

As I detail in the Constitutional
Compromise to Guarantee Education,
Congress placed two major conditions
on southern states’ readmission to the
Union: Southern states had to adopt
the 14th Amendment and rewrite their
state constitutions to conform to a re-
publican form of government. In re-
writing their constitutions, Congress
expected states to guarantee education.
Anything short of this was unaccept-
able, and Southern states got the mes-
sage. By 1868, nine of ten southern
states seeking admission had guaran-
teed education in their constitutions.
Those that were slow or reluctant were
the last to be readmitted. The last three
states—Virginia, Mississippi and
Texas—saw Congress explicitly con-
dition their readmission on providing
education.

The intersection of southern read-
missions, the rewriting of state con-
stitutions, and the ratification of the
14th Amendment must be understood
to define the meaning of the 14th
Amendment itself. The Fourteenth
Amendment could not become an of-
ficial part of the Constitution until
southern states also adopted it. And
southern states could not reenter the
Union until they ratified the 14"
Amendment and rewrote their state

(Please turn to page 8)
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After the Superstorm

Losses and costs of recovery from
2017 hurricanes in Texas, Florida,
Puerto Rico and the U.S. Virgin Is-
lands and wildfires in California have
been estimated in the hundreds of bil-
lions of dollars. As recovery efforts
continue to take shape, fair housing
advocates should heed the lessons of
Superstorm Sandy and the New Jer-
sey rebuilding process.

The disaster recovery process in
New Jersey was hampered from the be-
ginning by both repeated administra-
tive failures and a systemic lack of in-
terest in rebuilding in ways that were
fair to working families, immigrant
communities and communities of
color. The state’s original plan almost
completely ignored these deficiencies
and, additionally, diverted substantial
federal funding to projects in politi-
cally connected communities that had
seen almost no impact from Sandy.
When attempts to work with state of-
ficials to remedy these serious prob-
lems fell on deaf ears, the Latino Ac-
tion Network of New Jersey, the New
Jersey NAACP and the Fair Share
Housing Center of New Jersey filed a
civil rights complaint against the state.
A mediation process concluded 14
months later with a landmark agree-
ment, the largest settlement in the his-
tory of the federal Fair Housing Act.

As part of the settlement, Gov.
Chris Christie’s administration com-
mitted to addressing severe problems
in its disaster recovery plan that threat-
ened to leave thousands of renters and
homeowners behind. The State of New
Jersey allocated about a half a billion
dollars more than initially planned to
develop affordable, multifamily hous-
ing in communities that were most
impacted by the storm along the Jer-
sey Shore and other storm-impacted
communities. These rental homes dis-

David Rammler, davidrammler@
Jairsharehousing.org, is an Attorney
at Fair Share New Jersey.

David Rammler

proportionately served people of color
and lower-income people and the lack
of initial rental funding in the rebuild-
ing plan threatened to displace renters
from both higher-opportunity subur-
ban communities and gentrifying ur-
ban neighborhoods. The agreement
also led to the creation of a program
specifically designed to assist low- and
moderate-income homeowners seeking
to rebuild, after HUD found that the
initial program serving homeowners
had not sufficiently been marketed in
areas with significant concentrations of
homeowners of color.

At the same time, the settlement
sought to reform a litany of failed prac-

There are still thousands
of New Jersey families
five years later who are
not finished rebuilding.

tices by the state and its contractors
that threatened to leave thousands of
New Jersey families without recovery
support. For example, serious prob-
lems had impacted residents of lim-
ited English proficiency, particularly
Latino communities with many Span-
ish and Portuguese speakers. At one
point, the state’s Spanish-language
website listed inaccurate application
deadlines for state programs. As a re-
sult of the settlement, the state pledged
to spend millions of dollars in cultur-
ally and linguistically appropriate out-
reach to communities of color and
immigrant communities to ensure that
eligible families knew about state as-
sistance programs. Additionally, con-
fronted by a series of state contractors
who had systematically failed to prop-
erly process disaster assistance appli-
cations, and had improperly denied
eligible homeowners, the settlement
forced the state to re-review all denied
applications and provide residents with
opportunities to appeal decisions.
Despite the progress made as a re-

sult of this settlement, the road to re-
covery continues to be rocky for too
many New Jersey families. There are
still thousands of New Jersey families
five years later who are not finished
rebuilding. Many of the recovery pro-
grams aimed at working families and
communities of color didn’t get off the
ground until after the settlement was
in place—years after the storm hit.
While there have been areas of im-
provement, one of the lessons from
Sandy is that when programs are ini-
tially not designed correctly, the im-
pacts reverberate for years, especially
for lower-income people who cannot
afford to wait.

Yet advocates seeking to ensure eq-
uitable rebuilding in areas hit hard by
this year’s hurricane season are in a
better position because of the work we
did after Sandy. Our settlement agree-
ment with the state helped shape im-
portant federal guidance under Title
VI of the Civil Rights Act issued in
2016 by the Department of Justice and
all major agencies involved in disaster
recovery that confirmed disaster recov-
ery programs must follow federal civil
rights laws. The guidance called on
states, counties and municipalities to
proactively plan to respond to the
needs of low-income communities,
immigrant families and communities
of color and instructed federal agen-
cies to ensure equitable rebuilding op-
portunities that respect victims’ civil
rights.

Even with this meaningful federal
guidance, substantial additional re-
forms of federal disaster recovery pro-
grams remain needed. On the federal
level, the Federal Emergency Manage-
ment Agency (FEMA) and the Depart-
ment of Housing and Urban Develop-
ment should provide better training to
disaster personnel on the particular
problems posed by storm-damaged
manufactured homes. Even relatively
minor water damage could cause total
loss of the structures. In addition,

(Please turn to page 8)
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(SUPERSTORM: Continued from page 7)

FEMA must improve management of
private insurance companies that pro-
cess flood claims to ensure that people
receive the benefits for which they are
eligible. Too many families’ claims in
New Jersey were improperly rejected
or underpaid—and there remains no
clear and speedy appeal process to ad-
dress these problems.

On the local front, the processes for
accepting and processing impacted
resident’s assistance applications must
be easily understood, contain safe-
guards to protect information, allow
residents to track their application pro-
cessing, and guide them through an
unwieldy alphabet soup of aid pro-
grams and offices that can confound
ordinary families. Poorly designed
procedures—and an over-reliance on
contractors with poor track records of
responding to other disasters—divert
resources that could be used to help
families and significantly prolong the
rebuilding process.

While disaster recovery will involve
the hiring of many contractors, advo-
cates should take care to ensure that
federal Section 3 diversity targets are
met or exceeded and that local minor-
ity- and women-owned businesses have
a fair shot at bidding for work against
out-of-state outfits that swoop in and
seek work following a disaster. Be-
cause mistakes will occur, it’s impera-
tive that all disaster relief applicants
know about, and have access to, quick
and simple appeal processes and that
all aid request denials are explained to
families in clear, simple language they
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will be able to understand. Also key
to any effective response from the ad-
vocacy community is access to current
disaster recovery data. Advocates
should press state, local and federal
officials for accurate and timely data
on recovery to track progress and
quickly identify trouble spots.
Finally, if local officials are pre-
paring to implement inequitable recov-
ery plans, advocates must be prepared
to move quickly to protect the civil
rights of impacted communities. It is
imperative that advocates work quickly
to insert themselves into the process
so that the voices of low-income com-
munities and families of color are lis-
tened to and included in any final di-
saster recovery plan. This involvement
is especially critical for the longer-

If local officials are
preparing to implement
inequitable recovery
plans, advocates must
be prepared to move
quickly to protect the
civil rights of impacted
communities.

term recovery programs using Com-
munity Development Block Grant-Di-
saster Recovery (CDBG-DR) funds
administered by HUD. Federal, state
and local governments face pressure
to quickly initiate recovery programs,
but, if the programs are flawed from
the beginning, valuable time is lost and
unnecessary suffering occurs in the
many months it will undoubtedly take
to correct problems and to resolve a
civil rights complaint.

Time is of the essence in the weeks
and months following a major hurri-
cane. Advocates should be armed with
an understanding of how federal dol-
lars are allocated to impacted commu-
nities and the lessons of Superstorm
Sandy, and be prepared to utilize new
tools, particularly the 2016 civil rights
guidance, to win a seat at the table and
ensure that any final recovery plan
focuses on the needs of low-income
residents and communities of color.
a

(EDUCATION: Continued from page 6)

constitutions. By the time the 14th
Amendment was finally ratified in
1868, these congressional demands and
state constitutional law had cemented
education as a central pillar of citizen-
ship. In other words, for those who
wrote and ratified the 14th Amend-
ment, the explicit right of citizenship
in the 14th Amendment included an
implicit right to education. The rea-
soning of both Congress and the state
conventions was clear: “Education is
the surest guarantee of the ... preser-
vation of the great principles of repub-
lican liberty.”

The rest is history. Our country
evolved from one in which fewer than
half of states guaranteed education
prior to the war to one in which all
fifty state constitutions guarantee edu-
cation today. In fact, prior to the Civil
War, the vast majority of states had
entered the Union without any provi-
sion for education in their state con-
stitutions. But after the Civil War,
Congress would never admit another
state to the Union whose constitution
did not provide for education.

The new cases before the federal
courts offer an opportunity to finish
the work first started during Recon-
struction—to ensure that all citizens
receive an education that equips them
to participate in democracy. The na-
tion has made important progress to-
ward that goal, but so much more
work remains. The time is now for
federal courts to finally confirm that
the United States Constitution does,
in fact, guarantee students the right to
quality education. 1

Resources

The Constitutional Compromise to
Guarantee Education, Stanford
Law Review (forthcoming 2018).
Current draft available at https://
ssrn.com/abstract=2982509.
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(STATE PREEMPTION: Cont. from p. 2)

Lewis v. Governor of Alabama, low-
income African-American workers and
civil rights groups are challenging a
2016 Alabama statute that expressly
preempts municipalities from adopt-
ing minimum wages that are higher
than the federal minimum wage. The
legislature enacted the law in response
to the City of Birmingham’s passage
of a living wage ordinance that would
have incrementally raised the mini-
mum wage within the city to $10.10
per hour. Following the Village of
Arlington Heights’ factors, the plain-
tiffs marshaled statistical evidence
showing that African-American work-
ers were disproportionately likely to
benefit from the city’s ordinance; cited
Alabama’s recent discriminatory en-
actment of a restrictive immigration
law (which shared co-sponsors with
the living wage preemption bill);
pointed out that legislative process was
rushed and that the legislature failed
to provide required notice of the bill
to Birmingham residents; noted that
the legislature did not consider any
studies or expert testimony relating to
the subject of the bill; and referenced
statements by legislators that were
coded references to people of color.
Despite this substantial evidence of
discriminatory intent, the U.S. Dis-
trict Court for the Northern District
of Alabama granted the state’s motion
to dismiss. The plaintiffs appealed that
decision to the U.S. Court of Appeals
for the Eleventh Circuit, where the
Lawyers’ Committee for Civil Rights
Under Law filed an amicus curiae brief
underscoring this evidence, alongside
other key arguments.

Second, in City of El Cenizo v.
State of Texas, several municipalities,
elected officials, and civil rights
groups are challenging a 2017 Texas
statute that purports to preempt mu-
nicipalities and other public entities
with law enforcement functions, such
as public universities, from adopting
sanctuary policies that limit the role
of local law police in the enforcement
of federal immigration laws. The
plaintiffs have raised a variety of
claims in their complaints, including

federal preemption, Due Process
Clause, and First Amendment argu-
ments, in addition to a claim that Texas
intentionally discriminated against
Latinos by enacting the law in viola-
tion of the Equal Protection Clause.
The evidence that the Texas Legisla-
ture acted with discriminatory intent
includes the disparate impact of the
law on Latinos; the state’s recent his-
tory of intentionally discriminating
against Latinos through racial gerry-
mandering in the drawing of legisla-
tive districts; the legislature’s consid-
eration of the bill in a context marked
by a virulent anti-immigrant backlash
fueled by the campaign of President
Donald J. Trump; coded language
used by legislators who supported the
bill; and irregularities in the legisla-
tive process such as the bulk consider-
ation of amendments.

In August 2017, the U.S. District
Court for the Western District of Texas

Depending on the
nature of the preempted
local ordinances, federal
civil rights statutes may
provide a more effective
line of attack on these
pernicious state laws
than Equal Protection
Claims do.

granted a preliminary injunction bar-
ring enforcement of many aspects of
the statute but did not address the Equal
Protection Clause claims in its deci-
sion. Texas appealed that decision to
the U.S. Court of Appeals for the Fifth
Circuit, which issued a stay allowing
the state to enforce parts of the law
pending appeal. The Lawyers’ Com-
mittee filed an amicus curiae brief in
support of those challenging the law,
elaborating on the Equal Protection
Clause claim.

At the time of writing, each of these
cases remained pending in the Courts
of Appeals.

Leveraging Disparate
Impact

Depending on the nature of the pre-
empted local ordinances, federal civil
rights statutes may provide a more ef-
fective line of attack on these perni-
cious state laws than Equal Protection
claims do. That is so because, under
some federal civil rights laws, plain-
tiffs can prove violations through evi-
dence of the unjustified disparate im-
pact of a policy or practice (even if
they could not prevail on an intentional
discrimination theory). Under the dis-
parate impact framework, a plaintiff
can challenge neutral policies or prac-
tices that cause a disproportionate ad-
verse effect or disparate impact and
either are not justified or have justifi-
cations that could be served through
less discriminatory alternative policies.
The disparate impact rule of the U.S.
Department of Housing and Urban De-
velopment sets forth a burden shifting
framework under which the plaintiff
must show that the challenged policy
or practice has a disparate impact or
perpetuates segregation, the defendant
then has the opportunity to show that
the policy or practice is necessary to
achieve a substantial, legitimate, non-
discriminatory interest, and, lastly, the
plaintiff has the chance to show that a
less discriminatory alternative policy
or practice could serve the defendants’
interest (24 C.F.R. § 100.500).

One such case is Inclusive Commu-
nities Project v. Abbott, a lawsuit filed
in the U.S. District Court for the
Northern District of Texas in Febru-
ary 2017 by the Inclusive Communi-
ties Project (ICP), a Dallas-based or-
ganization that provides mobility coun-
seling to Housing Choice Voucher
holders seeking to move to high op-
portunity neighborhoods within the
Dallas-Fort Worth area. The lawsuit
claims that a 2015 Texas statute pre-
empting municipalities from adopting
protections against housing discrimi-
nation on the basis of source of in-
come, except for local ordinances that
narrowly apply to veterans, violates
the federal Fair Housing Act. ICP,
previously the successful plaintiff in

(Please turn to page 10)
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(STATE PREEMPTION: Cont. from p. 9)

the case in which the U.S. Supreme
Court upheld the viability of dispar-
ate impact claims under the Fair Hous-
ing Act, is alleging that the state law
violates the Fair Housing Act on both
intentional discrimination and dispar-
ate impact theories. ICP included the
City of Dallas as a defendant, as well,
because it had adopted a source of in-
come ordinance consistent with the
restrictions in the state statute.

The Texas Legislature passed the
preemption law at issue in response to
two local developments. First, the City
of Austin adopted an ordinance pro-
tecting voucher holders from discrimi-
nation. Second, the City of Dallas
entered into a voluntary compliance
agreement with the U.S. Department
of Housing and Urban Development
resolving allegations of violations of
civil rights and fair laws, including the
duty to affirmatively further fair hous-
ing. As a part of that agreement, the
city committed to introducing a pro-
posed ordinance in the Dallas City
Council that would protect voucher
holders from discrimination. The
council adopted a narrow source of
income ordinance solely protecting
veterans in a purported effort to com-
ply with the state law barring source
of income protections.

In support of its disparate impact
claim, ICP argues that in the context
of Dallas where over 86 % of voucher
holders were African American as of
2013, the state law and the city’s adop-
tion of an ordinance consistent with
that law would have a disparate im-
pact on African Americans and would
perpetuate segregation in light of the
greater incidence of source of income
discrimination in predominantly white
areas. The state’s primary justification
for the law is weak: ensuring that mu-
nicipalities not require participation by
landlords in a voluntary federal pro-
gram. This justification is flawed for,
as ICP argues, it may be a plausible
interest for a landlord, but not for a
government entity. Moreover, that the
law also effectively allows localities
to require participation in the Veter-

ans Affairs Supportive Housing
Voucher program, which is also vol-
untary, is inconsistent with this justi-
fication. ICP further observed that
there are alternative policies that a mu-
nicipality could incorporate into a
source of income discrimination ordi-
nance in order to address landlord con-
cerns, such as providing compensation
for delays in lease-up due to the Hous-
ing Quality Standards inspection pro-
cess for the utilization of vouchers. A
state law requiring local governments
to include similar types of provisions

The state’s primary
justification is weak:
ensuring that
muncipalities not re-
quire participation by
landlords in a voluntary
federal program.

could be a less discriminatory alterna-
tive to Texas’s sweeping approach. A
motion to dismiss the case is pending.

Safeguarding
Inclusionary Zoning

Inclusive Communities Project v.
Abbott has the potential to serve as a
guide for challenges to a broader range
of preemption laws than just source of
income protections. Yet the threshold
requirement of establishing statistical
proof of disparate impact may be more
difficult to meet in connection with
other equitable local housing policies.

Specifically, state laws that preempt
inclusionary zoning may be susceptible
to challenge. In theory, the same sta-
tistical framework as in Inclusive Com-
munities Project v. Abbott could ap-
ply to such a case. The hypothetical
argument would be that residents of
affordable units in otherwise market
rate inclusionary developments are dis-
proportionately people of color and,
because new market rate development
is disproportionately likely to be lo-
cated in predominantly white commu-

nities, a law blocking inclusionary
zoning perpetuates segregation. The
design of the inclusionary zoning pro-
gram matters a great deal for how com-
pelling these arguments would be.
Most inclusionary zoning programs do
not serve extremely low-income and
very low-income tenants, and low,
moderate, and sometimes middle-in-
come households served by inclus-
ionary zoning are not always dispro-
portionately people of color. Thus,
local context is important, and the pre-
emption of an ordinance that reaches
deeper levels of affordability may be
a stronger jumping off point for this
kind of a disparate impact claim.

Another obstacle in using the Fair
Housing Act’s disparate impact stan-
dard to overcome the preemption of
inclusionary zoning is that data on the
actual inhabitants of affordable units
produced through inclusionary zoning
generally is not available, unlike data
on the residents of subsidized housing.
Accordingly, in order to construct a
disparate impact claim, it would be
necessary to project likely occupancy
based on the percentage of households
within certain income ranges by race
or ethnicity. Doing so will often re-
sult in a projection of African-Ameri-
can and Latino occupancy that is be-
low what would occur in practice. One
way to counteract this issue through
inclusionary zoning program design
would be to follow the example of
Montgomery County, Maryland and
provide for the local housing author-
ity to purchase some percentage of af-
fordable inclusionary units to operate
as public housing. That would allow
the use of data on the actual demo-
graphic composition of public hous-
ing residents and individuals on the
waiting list to project the occupancy
of those units.

With respect to possible state justi-
fications for preempting inclusionary
zoning and less discriminatory alter-
natives to preemption, many of the
arguments marshaled by ICP in its
challenge to the state preemption of
local source of income laws appear
relevant. Avoiding the perceived bur-
den of having to provide affordable

10 ® Poverty & Race ® Vol. 26, No. 4 ® October-December 2017



units would seem to be more properly
the interest of a developer and not the
state, particularly in light of states’
affirmatively furthering fair housing
obligations as HUD grantees. Addition-
ally, state legislation requiring munici-
palities to provide incentives to devel-
opers to offset the costs of providing
affordable units would be a logical less
discriminatory alternative to broad
preemption.

A potentially thornier justification
for preemption would leverage strate-
gically chosen studies that claim that
inclusionary zoning is ineffective and
has unintended consequences for hous-
ing affordability. Although competing
studies may credibly rebut those as-
sertions, Professor Stacy Seicshnaydre
of Tulane University Law School has
written about how difficult it is for
plaintiffs to prevail in disparate im-
pact claims, and convincing a court to
credit one study over another would
be difficult. The more likely route to
success would be arguing, similar to
the response to the first justification,
that the state can guard against any
potential unintended consequences by
requiring municipalities to provide for
adequate incentives.

The State’s Obligation to
Affirmatively Further Fair
Housing

A final possible avenue for arguing
that preemption violates federal civil
rights laws has great normative appeal
but poses challenges with respect to
enforceability. The Fair Housing Act
requires recipients of federal housing
funds to affirmatively further fair
housing. Every state in the U.S. re-
ceives housing and community devel-
opment funds from HUD, as well as
similar funds from other federal agen-
cies, and, as a result, has a duty to
affirmatively further fair housing. In
various contexts, HUD has held out
both source of income discrimination
protections and inclusionary zoning as
best practices for affirmatively further-
ing fair housing. HUD’s 2015 Affir-
matively Furthering Fair Housing rule

(Please turn to page 12)
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requires states, among other HUD
grantees, to certify that they will not
take action that is materially inconsis-
tent with the duty to affirmatively fur-
ther fair housing (Affirmatively Fur-
thering Fair Housing, 80 Fed Reg.
42272, 42350 (July 16, 2015). It is
clear that prohibiting local govern-
ments from adopting HUD-endorsed
best practices for affirmatively further-
ing fair housing is materially incon-
sistent with the duty to affirmatively
further fair housing. Two possible
avenues arise from this situation: a
private right of action to enforce the
duty against HUD grantees, or a False
Claims Act lawsuit.

Each of these avenues presents chal-
lenges. Unfortunately, although the
ultimate issue of whether there is a
private right of action to enforce the
duty against HUD grantees remains
unsettled, lower court precedent is not
conducive to claims that there is such
a private right of action. Despite show-
ing some potential in U.S. ex rel. Anti-
Discrimination Center of Metro New
York, Inc. v. Westchester County, the
federal False Claims Act has proved
to be a limited tool for enforcing the
duty in subsequent cases. It may be
possible to argue that preemption laws
are, in turn, preempted under the Su-
premacy Clause of the U.S. Constitu-
tion in light of their conflict with the
duty to affirmatively further fair hous-
ing, but the U.S. Supreme Court made
claims of that ilk more difficult in its
2015 decision in Armstrong v. Excep-
tional Child Center, Inc., in which it
established a new and more stringent
test for evaluating whether judicial en-
forcement of federal statutes is appro-
priate.

If, in the future, there are shifts in
the jurisprudence governing the en-

Visit PRRAC’s
website at
Www.prrac.org

forceability of federal statutory obli-
gations or Congress amends the Fair
Housing Act to create an express pri-
vate right of action to enforce the duty,
the duty to affirmatively further fair
housing may emerge as a stronger bul-
wark against state preemption laws that
target equitable local housing policies.
In an administration committed to ro-
bust civil rights enforcement, admin-
istrative complaints alleging that pre-
emption laws violate the duty to affir-
matively further fair housing may get
some traction and present a viable non-
litigation route to preserving the abil-
ity of local governments to adopt hous-
ing policies that advance racial justice
goals.

The potential for
success of these
theories is uncertain,
but the adjudication of
pending cases over the
coming years will be
highly informative.

Conclusion

As advocates seek to stem the tide
of state preemption laws blocking a
wide range of equitable policies, the
political process is and will remain the
primary venue for fighting back. For
some types of laws, however, there are
legal theories grounded in both the
Equal Protection Clause of the U.S.
Constitution and federal civil rights
statutes that could provide a litigation
option when legislative advocacy is
unsuccessful. The potential for success
of these theories is uncertain, but the
adjudication of pending cases over the
coming years will be highly informa-
tive. Where preemption targets types
of local policies that implicate federal
civil rights statutes that allow for dis-
parate impact claims, the potential to
fight back through the courts is at its
greatest. These types of theories avoid
the pitfalls of embracing local control
when the past and present contain
countless examples of discriminatory
exercises of local control. [

(AFFH: Continued from p. 1)
Regulatory Background

When Congress enacted the Fair
Housing Act in 1968, it prohibited dis-
crimination on the basis of race, color,
religion, national origin, and sex (and
later family status and disability) in the
provision of housing and also required
that federal housing and community
development funding “affirmatively
further” fair housing (42 U.S.C.
§5304(b)(2); see also 42 U.S.C.
§3608(e)(5); 24 C.F.R. §5.154).
The policy interests underlying the Fair
Housing Act and its AFFH provision
are still sharply relevant today: levels
of residential segregation by race in
the United States remain high. And
higher levels of metropolitan area seg-
regation continue to be associated with
worse socio-economic outcomes for
Black and Latino young adults. Seg-
regation by race and by income is also
associated with lower levels of overall
socio-economic mobility, for all resi-
dents of a metropolitan area.

Yet although the Department of
Housing and Urban Development
(HUD) is responsible for ensuring that
recipients of HUD funding affirma-
tively further fair housing, HUD has
rarely enforced these provisions of the
Fair Housing Act. After Congressional
prodding, HUD in 1988 required grant
recipients to submit an Analysis of
Impediments to Fair Housing Choice
(Al) and certify that they were fur-
thering fair housing. HUD, however,
rarely if ever reviewed these Als and
many HUD grant recipients paid little
attention to advancing fair housing. A
2010 Government Accountability Of-
fice report found that roughly one
third of Als were out of date and that
the majority of Als lacked any time
frame for implementing their recom-
mendations.

In contrast, the 2015 AFFH Rule
was designed to provide HUD grant
recipients “with an effective planning
approach to aid program participants
in taking meaningful actions to over-
come historic patterns of segregation,
promote fair housing choice, and fos-
ter inclusive communities that are free
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from discrimination” (24 C.F.R.
§5.150). Pursuant to the AFFH Rule,
HUD now provides data about residen-
tial segregation about disparities in
access to opportunity (measured in
terms of local school proficiency, job
access, transportation access, and ex-
posure to environmental hazards) to
public entities receiving HUD funds.
Those HUD grant recipients are then
required to engage in a community
process to conduct an analysis of seg-
regation, of racially or ethnically con-
centrated areas of poverty, of dispari-
ties in access to opportunity, and of
disproportionate housing needs within
the jurisdiction, and then to identify
what factors contribute to these fair
housing issues (24 C.F.R. §5.154
(d)(1)-(3)). To address those contrib-
uting factors, grant recipients then set
out goals for advancing fair housing
and equal access to opportunity, iden-
tify the metrics, milestones, and par-
ties responsible for achieving those
goals, and, in their subsequent Con-
solidated Plans and annual Action
Plans, include strategies and actions to
realize the Assessment of Fair Hous-
ing (AFH) goals (24 C.F.R. §5.154
(d)(4)-(5)). Municipalities began sub-
mitting their AFHs to HUD on a roll-
ing basis in 2016.

Research Findings:
Concrete Commitments,
Consistency with the
FHA's and Rule’s Aims

To evaluate to what extent the
AFFH submissions differ from the
prior Al submissions, we coded and
analyzed all of the 28 AFHs that were
submitted between October 2016 (the
first submission date) and July of
2017, as well as each of these munici-
palities’ Als (their previous plans filed
before the AFFH Rule came into ef-
fect) to examine variation in two ar-
eas. We analyzed differences in the
robustness of municipal goals (mea-
sured as goals that set out a quantifi-
able metric or commit to a new policy)
to address segregation between those
plans submitted pursuant to the AFH
process and those submitted previ-

ously under the Al process. We rec-
ognize that introducing a new policy
or having a quantifiable metric for a
goal is at best an imperfect measure of
the robustness of an AFH plan, but it
is a consistently measurable character-
istic of goals that captures at least some
level of the strength of a tangible pub-
lic commitment.

Of all goals in the 27 Als we re-
viewed (one Al was unavailable), only
5 percent contained a quantifiable
metric or included a new policy. By
contrast, 33 percent of all goals in the
28 AFHs contained a quantifiable met-
ric or new policy, an increase of 28
percentage points. Every municipal-

Throughout the AFHs
we reviewed, munici-
palities made concrete
commitments to mea-
surable goals or to the
implementation of new
policies.

ity except one (Harrisonburg, VA) had
more goals with quantifiable metrics
or new policies in their AFH than in
their AL. On the one hand, advocates
can and should ask why only a third
of AFH goals included either a new
policy or an easily measurable metric
and should be pressing municipalities
to make even more innovative goals
and concrete commitments. On the
other hand, compared to the old Als,
the new AFHs include a dramatic in-
crease in the number of goals, in the
ambition of those goals, and in the
share of goals with metrics the public
can use to hold municipalities account-
able to their commitments.

For instance, in the Wilmington,
North Carolina Al, one of the nine
goals and recommendations was to
“consider soliciting an intern from a
local college to institute basic practices
with regard to fair housing” for the
city and the county by “disseminating
fair housing information,” “develop-
ing and monitoring a hotline,” and
“work[ing] with the city and county
to maintain fair housing information
on each website”. This is an example

of a goal that makes essentially no pub-
lic commitment to any defined action
and provides minimal ways to mea-
sure if fair housing information is be-
ing effectively disseminated and what
effect that dissemination is having on
awareness or enforcement of fair hous-
ing laws.

The AFH from Wilmington, by
contrast, includes an increased num-
ber of goals (12) and a number of more
concrete commitments. “10% of af-
fordable housing produced with CDBG
and HOME participation over the next
5 years will be targeted for persons
with disabilities”; “partner with area
banks to provide up to 10 mortgages
annually through the homeownership
opportunities program to households
at or below 80% of AMI” with a com-
mitment that housing authority will
enhance the existing Housing Choice
Voucher homeownership program sup-
port; “fund after school programs in
racially or ethnically concentrated ar-
eas of poverty over the next 5 years”
such that “75% of youth enrolled will
increase scores on end of year test at
80% or more; 90 % promotion to next
grade level”; and a commitment to
making 100 % of city owned available
in-fill lots available for development
into affordable housing, as well as re-
visions to the zoning code to encour-
age mixed-use, mixed-income, and
mixed-tenure status units. The goals
in the AFH are more specific, touch
on a broader range of place-based char-
acteristics affecting access to opportu-
nity, and include concrete commit-
ments to measurable outcomes, from
first-time home-buyer loans financed,
to dwelling units that are accessible to
the disabled, to school performance,
to the use of public land for afford-
able housing.

Throughout the AFHs we reviewed,
municipalities made concrete commit-
ments to measurable goals or to the
implementation of new policies.
Some of those goals attempted to in-
crease the mobility of households re-
ceiving housing vouchers. For in-
stance, New Orleans, Louisiana set out
to provide landlords in the city with
information on how to become a Hous-

(Please turn to page 14)
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(AFFH: Continued from p. 13)

ing Choice Voucher landlord in order
to expand program participation and
decrease the share of Housing Choice
Voucher properties in racially or eth-
nically concentrated areas of poverty
from 33 % to 30% by 2021. Other goals
sought to reduce displacement from
gentrification. For instance, Seattle,
Washington proposed scaling its man-
datory housing affordability require-
ments to geographic areas of the city
based on market conditions, in an ef-
fort to increase the contributions to
affordable housing from areas with
strong markets. Similarly, New Or-
leans set out the goal of developing
more than 400 affordable rental units
in the gentrifying neighborhood of
Treme over five years. Other goals
made commitments to increasing the
number of affordable units in neigh-
borhoods with high levels of access to
opportunity. For instance, Chester
County, Pennsylvania committed to
creating 200 new affordable units in
high opportunity neighborhoods across
the county by 2021. Still other goals
focused on public housing, economic
development, and education. For in-
stance, Wilmington set out the aim of
enrolling at least 150 individuals from
public housing in a job training and
placement program while New Orleans
proposed developing new commercial
sites in public housing. Perhaps the
most exciting development was the
joint regional submission from five
different municipalities in the Kansas
City region, collaborating across ju-
risdictional lines to develop a shared
approach to reducing place based dis-
parities in access to opportunity.

To assess the extent to which the
AFHs were actually producing goals
that were consistent with the AFFH
Rule’s aim to “overcome patterns of
segregation and foster inclusive com-
munities free from barriers that restrict
access to opportunity based on pro-
tected characteristics,” we also coded
goals that either proposed to increase
household mobility or access to neigh-
borhoods with low-poverty rates and
other measures of opportunity (“mo-
bility” goals); or that proposed to in-

vest in “transforming racially and eth-
nically concentrated areas of poverty
into areas of opportunity” (“place-
based” goals). There was a more than
five-fold increase in both of these types
of goals, from fewer than 20 across
all of the Als to nearly 100 in the
AFHs.

Of the AFHs we reviewed, roughly
one out of four had initially been “not-
accepted” by HUD for failing to com-
ply with the AFFH Rule and HUD has
reported that of all 48 submissions prior
to the delay in implementation just
over one in three were initially not-
accepted. The primary reasons for these
“pass-backs” were failures to suffi-
ciently analyze obstacles to fair hous-
ing or incorporate ideas from the com-
munity engagement process, failures
to justify the prioritization of contrib-
uting factors for each fair housing is-
sue identified, and a lack of metrics
and milestones for determining when
fair housing results will be achieved.
These initial non-acceptances from our
perspective represent a strength of the
new AFFH Rule and HUD’s implemen-
tation of it, in that the AFFH Rule has
higher standards for municipalities
than the previous Al and that HUD is
enforcing those standards. Addition-
ally, the non-acceptances provided

participants with the opportunity re-
spond to HUD feedback and to
strengthen their final AFHs so as to
meet their fair housing obligations. In
short, the non-acceptances should be
seen as a strength of the new rule not a
failure. We hope that a non-acceptance
would be embraced by a municipality
as an opportunity to improve their
analysis and enhance their goals and
simultaneously embraced by HUD as
a sign of the need for further invest-
ment in technical assistance to munici-
palities conducting AFHs.

Conclusion

Since the announcement of the
January 5 delay, dozens of civil rights
groups have expressed their opposition
to the change, urging HUD to reverse
its action. If HUD will not act (or is
not forced to act), advocates will also
need to press their cities to pursue the
rigorous analysis and robust goals that
the AFFH rule calls for. The Fair
Housing Act and its goal of “moving
the Nation toward a more integrated
society” require it (Texas Dep’t of
Hous. & Cmty. Affairs v. Inclusive
Communities Project, Inc., 135 S. Ct.
2507, 2515 (2015)). O

(SEGREGATION: Continued from page 4)

because they don’t know anything
about them. And that is likely rooted
in their life experience, their residen-
tial histories, their daily rounds. A big
part of the puzzle is how to overcome
those gaps in people’s knowledge of
the neighborhoods and to demonstrate
the options in those blind spots.

PRRAC: How would you character-
ize the role of the media in all of
this? In shaping current perceptions
and potentially, going forward, in
modifying perceptions?

MARIA KRYSAN: That it is incred-
ibly important. We conducted inter-
views in Chicago, in which we showed
people maps of the metro area and we
talked to them about a range of places,
asking them in many cases just to

speculate. There was a lot of pushing
people to tell us about places they
didn’t have personal knowledge of.
And so often, a throwaway comment
was their impression came from: “the
news of course,” “from what I have
read of course,” so that in doing the
analysis you almost forgot about it, it
was so pervasive. People watch local
news, and local news is so driven by
coverage of crime, and all the crime
they ever see is in the Southside of
Chicago, for instance. That’s an ex-
treme example but it is a window into
the role of the media. There isn’t that
much data or studies that look specifi-
cally at the media in this regard. Itis a
great area for future research, I think.

PRRAC:What other future research
needs do you think were exposed by
your research and by writing the
book?
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KYLE CROWDER: This book is an
exercise in taking the little clues that
we have about what drives residential
stratification and using them to build
a sketch of a new theoretical argument.
The next step is testing all aspects of
the theory. We have clues that things
don’t work in the way that the “big
three” theoretical arguments imply, but
most of what we are saying requires a
lot of verification. Starting at the very
beginning: where do blind spots de-
velop? How do people develop knowl-
edge of the neighborhoods within the
metropolitan area? What is the role of
their daily rounds? What is the role of
the media? The news media, but also
popular media, where stereotypes
about the neighborhoods are baked in
to our depictions of neighborhoods.
How do kinship networks and social
networks influence our perception of
neighborhoods? Once our knowledge
of neighborhoods is shaped, how does
that affect how we go about searching
for housing? The on-the-ground me-
chanical processes of trying to iden-
tify housing options: how are those
informed by knowledge, relative to
things like economic means, racial at-
titudes, and the like? We have ideas
from evidence about each of these
things. But our three big theoretical
arguments have been so dominant for
so long that we are currently in the
practice of collecting data relevant to
just those three theoretical arguments.
A big part of the book is a call to ac-
tion to start collecting data on the other
kinds of hidden drivers of residential
segregation, to better understand those
things and develop better policies.

PRRAC: Beyond the focus groups
you did in Chicago, you also talk in
the book about communities like the
suburb of Oak Park. What lessons
do you think can be gained from
those “experiments” of integration
for other communities?

MARIA KRYSAN: I've been on the
board of directors of the Oak Park
Regional Housing Center for more
than a decade. It is one of the few such
organizations still alive today after
forty-some years; there were a whole

Fair Market Rent litigation)
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Court papers in Open Communities Alliance et al v. Carson (Small Area

cluster of them that were born in the
1960s in different communities around
the country. It’s one of the few that
actually have tried to intervene in the
housing search process, in this case for
mostly middle class whites, and to
some extent for African Americans.
But it is distinctive in that it has tar-
geted the private market, not the pub-
lic sector. They too have learned a lot
of lessons about how people search for
housing, and the efforts and strategies
they can use to disrupt stereotypes and
perceptions. There are some great les-
sons for other communities who are
paying more attention to Affirmatively
Furthering Fair Housing. And that it
has to involve more than just figuring
out how to move voucher holders to
opportunity areas. That’s an important
piece of the puzzle, but with respect
to the larger question of integration
across a whole metropolitan area, you
have to be thinking about ways to en-
courage moves beyond that very small
population. A population that is im-
portant, but is certainly not the only
driver of segregation in our cities. That
is why the Oak Park example is so use-
ful, because it’s been successful in the
private rental market, whereas much
of our policy analysis is focused on
public housing or recipients of vouch-
ers.

KYLE CROWDER: Similar kinds of
things are happening in Seattle. A lot
of our innovations in these areas start
with public housing authorities, which
have a little more control and insight
into the mobility process because of
the voucher system, as well as an op-
portunity to study what drives people’s
residential choices. King County and
other housing authorities in the area

have shown significant interest in try-
ing to understand people’s neighbor-
hood perceptions and choices.

Of course, what we have been talk-
ing about is the demand side. The sup-
ply side is the other part that metro-
politan areas need to deal with, espe-
cially in hot markets like Seattle. This
means coming up with innovative
ways to foster integration both by so-
cioeconomic status, but also race and
ethnicity. Fostering development strat-
egies that allow for and encourage a
variety of housing types in neighbor-
hoods. Making sure that development
impact fees and other funding strate-
gies are used to provide housing at a
variety of income levels in neighbor-
hoods. In other words, we need to do
things at a higher level to make sure
that a supply of housing is there in these
integrated neighborhoods—but we
need to affect the demand side of it as
well, through developing knowledge
of these neighborhoods and affirma-
tively marketing these neighborhoods.

PRRAC: Concluding words?

KYLE CROWDER: One of the take-
aways is that I would hate for policy
makers to say: “Hey look! You know,
residential segregation is really just all
about people’s knowledge, and their
lived experiences, their kinship net-
work, and so you know, integrating
metropolitan areas is beyond our con-
trol.” I think that would be a mistake.
There are absolutely things that met-
ropolitan governments, city gov-
ernments, state governments, and the
federal government can do to affect
the breadth of choices that people
have. 1
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