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Elouise Cobell

We dedicate this issue of Pov-
erty & Race to Elouise Cobell,
who passed away in October. A
member of the Blackfeet tribe,
she was the consistent and ulti-
mately effective force that has
forced the federal government,
via litigation and political pres-
sure over a 15-year period, to
agree to the largest class action
settlement ever: $3.4 billion, ben-
efiting some 500,000 people, in
compensation for mismanage-
ment of Indian trust funds since
the late 1800s.

In August of last year, the U.N. Special Rapporteur on Extreme Poverty and Human Rights issued her report to the
U.N. General Assembly on the criminalization of poverty. We were struck by how many of the U.N. report’s findings are
echoed in recent critiques of policy here in the U.S. Below, we present excerpts from the Special Rapporteur’s report,
along with excerpts of recent studies by the National Law Center on Homelessness & Poverty and Professor Kaaryn
Gustafson’s work on criminalization in the welfare system.

Selected Excerpts from the U.N. Report of the Special
Rapporteur on Extreme Poverty and Human Rights

Report prepared by Magdalena
Sepúlveda Carmona, Special Rappor-
teur; transmitted 11 August 2011 by
the Secretary General to the U.N.
General Assembly.

The full report is available at http:/
/www.ohchr.org/EN/Issues/Poverty/
Pages/PenalizationOfPoverty.aspx .

Summary

In the present report, the Special
Rapporteur on Extreme Poverty and
Human Rights analyses several laws,
regulations and practices that punish,
segregate, control and undermine the
autonomy of persons living in pov-
erty. Such measures have been
adopted with increasing frequency
over the past three decades, intensi-
fying in recent years owing to the eco-
nomic and financial crises, and now
represent a serious threat to the en-
joyment of human rights by persons
living in poverty.

The ways in which States and so-
cial forces penalize those living in
poverty are interconnected and mul-
tidimensional, and cannot be analysed
in isolation. For the purpose of this
report, the Special Rapporteur identi-
fies the following four areas of con-
cern: (a) laws, regulations and prac-
tices which unduly restrict the perfor-
mance of life-sustaining behaviours in
public spaces by persons living in
poverty; (b) urban planning regula-
tions and measures related to the
gentrification and privatization of pub-
lic spaces that disproportionately im-
pact persons living in poverty; (c) re-
quirements and conditions imposed on
access to public services and social

benefits which interfere with the au-
tonomy, privacy and family life of
persons living in poverty; and (d) ex-
cessive and arbitrary use of detention
and incarceration that threatens the
liberty and personal security of per-
sons living in poverty.

* * *

10. In every country, developed or
developing, historical social divisions
and power structures ensure that the
poorest and most excluded are at a
constant disadvantage in their relations
with State authorities. Asymmetries of
power mean that persons living in pov-
erty are unable to claim rights or pro-
test their violation.

29. Increasingly, States are imple-
menting laws, regulations and prac-
tices limiting the behaviour, actions
and movements of people in public
space, which greatly impede the lives
and livelihoods of those living in pov-
erty. These measures vary consider-
ably across and within States, with the
common denominator being the pe-
nalization of actions and behaviours
which are considered “undesirable”
or a “nuisance” in public spaces.
States justify these measures by clas-
sifying the prohibited behaviours as
dangerous, conflicting with the de-
mands of public safety or order, dis-
turbing the normal activities for which
public spaces are intended, or contrary
to the images and preconceptions that
authorities want to associate with such
places.

36. These laws are being imple-
mented in a context in which the eco-

nomic and financial crises have re-
sulted in an unprecedented increase
in foreclosures and evictions, forcing
a growing number of families to live
on the streets. Instead of using public
funds to assist these families, States
are instead carrying out costly opera-
tions to penalize them for their
behaviour. Where there is insufficient
public infrastructure and services to
provide families with alternative
places to perform such behaviours,
persons living in poverty and home-
lessness are left with no viable place
to sleep, sit, eat or drink. These mea-
sures can thus have serious adverse
physical and psychological effects on
persons living in poverty, undermin-
ing their right to an adequate standard
of physical and mental health and even
amounting to cruel, inhuman or de-
grading treatment.
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49. It is becoming increasingly
common for States to impose strict re-
quirements and conditions on access
to public services and social benefits.
By imposing excessive requirements
and conditions on access to services
and benefits, and severe sanctions for
non-compliance, States punish, hu-
miliate and undermine the autonomy
of persons living in poverty, exacer-
bating the challenges they face in over-
coming their situation. Moreover,
beneficiaries are kept in a state of un-
certainty about their future and are un-
able to plan for the long term.

57. To ensure that beneficiaries
comply with conditions and require-
ments, States often subject them to
intensive examinations and intrusive
investigations. Social benefit admin-
istrators are empowered to interrogate
beneficiaries about a wide range of
personal issues and to search their
homes for evidence of fraudulent ac-
tivity. Beneficiaries are required to re-
port regularly and disclose excessive
amounts of information whenever it
is demanded of them. In some coun-
tries, they must even submit to man-
datory screening for drug use. They
must also give their consent to authori-
ties to scrutinize every aspect of their
lives and to question their friends, col-
leagues and acquaintances. Beneficia-
ries are encouraged to watch each
other and report abuses to programme
administrators through anonymous
channels. These intrusive measures
undermine beneficiaries’ personal in-
dependence, seriously interfere in
their right to privacy and family life,
make them vulnerable to abuse and
harassment, and weaken community
solidarity.

61. Being excluded from social
benefit assistance has an especially
harsh effect on women, who make up
the majority of social benefit benefi-
ciaries, and who generally hold pri-
mary responsibility for the care of
children and maintenance of the
household. If women are denied ac-
cess to social benefits, it will gener-

ally have implications for the whole
family. Furthermore, there is an in-
creased likelihood that women will
remain in or return to abusive rela-
tionships, or be forced to live in other
vulnerable situations, if they are un-
able to access social benefits.

68. The economic and social costs
of detention and incarceration can be
devastating for persons living in pov-
erty. Detention not only means a tem-
porary loss of income, but also often
leads to the loss of employment, par-
ticularly where individuals are em-
ployed in the informal sector. The
imposition of a criminal record cre-
ates an additional obstacle to finding
employment. Detention and incarcera-
tion, even for minor non-violent of-
fences, will often result in the tempo-
rary or permanent withdrawal of so-
cial benefits or the denial of access to
social housing, for both the detainee
and his or her family.

* * *

23. In many cases, the cost of em-
ploying reactive penalization measures
greatly outweighs the costs that would
be incurred in addressing the root
causes of poverty and exclusion. If
resources dedicated to policing, sur-
veillance and detention were instead
invested in addressing the causes of
poverty and improving access to pub-
lic services, including social housing,
States could drastically improve the
lives of persons living in poverty and
ensure that the maximum available re-
sources are dedicated to increasing the
levels of enjoyment of economic, so-
cial and cultural rights.

75. Measures that result in the pe-
nalization of those living in poverty
do nothing to tackle the root causes
of poverty and social exclusion. They
serve only to entrench further the
multiple deprivations faced by those
living in poverty and create barriers
to poverty reduction and social inclu-
sion. Consequently, they greatly un-
dermine the ability of States to com-
ply with their obligations to respect,
protect and fulfill human rights. ❏

Kaaryn Gustafson (kaaryn.
gustafson@law.uconn.edu) is a Pro-
fessor at the University of Connecti-
cut School of Law. This essay was re-
printed with permission from the
American Constitution Society.

Can We Think about Poverty without
Thinking about Criminality?

by Kaaryn Gustafson

Every September, the Census Bu-
reau releases updated statistics on the
poverty rate in the United States. For
a day or two I will read media reports
about poverty, and then poverty dis-
appears from the news until the next
September. The poverty rate varies a
bit from year to year but remains con-
sistently—and shamefully—high.

According to a 2009 study draw-
ing upon data from the Luxembourg
Income Study, a project that gathers

comparative economic information
from various nations, the only upper-
income countries with child poverty
rates equal to or higher than United
States (22%) were Russia (also 22%)
and Mexico (27%). Some level of eco-
nomic inequality within a population
may be inevitable, but poverty—and
the stress, hunger, homelessness, and
daily chaos that go with it—are not.
How much attention a county gives
poverty, how a country tolerates pov-
erty, and how a country allocates the
resources targeted for the poor are
political decisions. The United States
has become poverty-tolerant and, in-
creasingly, tax dollars are going to
police the poor rather than to address

(Please turn to page 7)



Poverty & Race • Vol. 21, No. 1 • January/February 2012 • 7

(Please turn to page 8)

poverty.
There have been moments in

American history when poverty has
been an issue of public and political
concern, but those moments are dis-
tant memories. Since the War on Pov-
erty in the 1960s, the public and poli-
ticians have become complacent about
ameliorating poverty. Political con-
cern about the poor has, indeed, re-
mained, but it has taken a new form.
Over the last few decades, federal and
state governments have instituted a
host of policies and practices that
equate receipt of certain public ben-
efits with criminality, that police the
everyday lives of the poor, and that
weave the criminal justice system into
the fabric of the welfare system.

The first few chapters of my re-
cently released book, Cheating Wel-
fare: Public Assistance and the
Criminalization of Poverty, trace the
ways that tactics for crime control
have crept into welfare administration
in the United States. From fingerprint-
ing and mug shots to suspicionless
home searches, from welfare bans on
adults with drug convictions to aggres-
sive prosecutions of welfare recipients

who underreport income, and from
increased access of law enforcement
officials to welfare records to a flurry
of new legislative proposals to drug-
test welfare recipients, we can see
government policies that increasingly
treat the poor as criminals.

The central chapters of my book,
which draw upon interviews with
welfare recipients in Northern Cali-
fornia, examine the thoughts and ex-
periences of adults who use public
benefits. Their stories revealed that
these parents needed the benefits they
received but could not survive on
welfare benefits alone. Many of them
broke the rules—some of them know-
ingly, some of them unknowingly.
They struggled to understand and fol-
low the complicated welfare rules and
requirements and also struggled to
juggle family caretaking, job searches,
employment obligations and unmet
financial needs. What became clear
during the study was that the federal
welfare reforms instituted in 1996
were not serving to transition these
parents from welfare to work. More-
over, some of the punitive aspects of
the policies were making life for these
parents and their children more diffi-
cult rather than providing a minimal

level of security.
Surprisingly, most of the welfare

recipients I interviewed, even while
breaking the welfare rules themselves,
embraced popular beliefs about “wel-
fare queens” and the need to have
punitive welfare rules to police the
poor. Rather than translating their own
difficult experiences with the welfare
system into critiques of the system,
they instead neutralized their own rule-
breaking and lodged their support for
get-tough policies aimed at the poor.
In short, even the poor could not talk
about poverty without shifting the dis-
cussion to issues of criminality and
punishment.

One of the questions the book raises
is whether it is possible to disentangle
criminalization, which includes latent
assumptions of criminality among the
poor and efforts to police them, from
the issue of poverty. To have mean-
ingful public conversations about how
to address poverty and its effects,
rather than discussions about how to
punish the poor, would mark a dra-
matic shift in discourse. It is my hope
that readers will avoid the distractions
of the rhetoric of criminalization and
become part of a new public conver-
sation about poverty. ❏

The following is an excerpt from the National Law Center on Homelessness & Poverty’s June 2011 report, “Simply
Unacceptable: Homelessness & the Human Right to Housing in the United States 2011,” available at http://nlchp.org/
view_report.cfm?id=357. The excerpt, prepared by Eric Tars of the Center, had in its original submission nearly two
dozen footnotes supporting the text; as P&R eschews footnotes, readers who want to obtain that can contact Tars at 202/
638-2535, etars@nlchp.org, who will provide a copy of his original submission. Post-dating this report, the Law Center
also organized a ground-breaking meeting with the U.N. Rapporteur and officials from the Departments of Housing &
Urban Development, Justice, and State to discuss the Rapportuer’s report and actions the U.S. can take domestically and
abroad to implement its recommendations.

The Criminalization of Homelessness
Despite our nation's treaty com-

mitments and obligations to uphold the
basic human dignity of every person,
many states have enacted laws or or-
dinances that target homeless individu-
als by making it illegal to sleep or sit
on the sidewalk, ask for money or
“camp” outside. These ordinances are
being enacted even though nationally,
as well as in cities enacting them, there
is a severe shortage of shelter space
to meet even the emergency needs of

the homeless population. Other ways
that cities have criminalized hom-
elessness include: sweeps of areas in
which homeless people sleep, laws
that restrict their freedom of move-
ment, search and seizure of their per-
sonal property, selective enforcement
of general provisions, and anti-pan-
handling laws.

In Orlando, Florida, for example,
an anti-camping law prohibits camp-
ing on all public property without au-

thorization. “Camping” is defined as
“sleeping or otherwise being in a tem-
porary shelter out-of-doors, sleeping
out-of-doors, or cooking over an open
flame or fire out-of-doors.” Similarly,
police in Fresno, California engaged
in targeted sweeps of areas in which
homeless individuals were known to
congregate. In the sweeps, police de-
stroyed homeless peoples' property,
including medicine, identification
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documents, and clothing.
Many of the individual laws tar-

geting homeless individuals have
faced Constitutional challenges. In
Pottinger v. City of Miami, for in-
stance, homeless individuals brought
a class action suit against the city of
Miami, Florida, claiming that police
were harassing them for performing
life-sustaining activities in public
when no alternative shelter or loca-
tion was available. They argued in part
that such harassment was unconstitu-
tional under the Eighth Amendment
bar against cruel and unusual punish-
ment and a violation of the Equal Pro-
tection Clause of the Fourteenth
Amendment, and the City of Miami
was ordered to provide redress. The
decision of the district court survived
on appeal.

Similarly, in Jones v. City of Los
Angeles, the Ninth Circuit Court of
Appeals struck down as unconstitu-
tional a Los Angeles city ordinance,

which prohibited sleeping, sitting or
lying on the street at any time of day
and was selectively enforced in the
downtown area of Los Angeles known
as “Skid Row.” The Ninth Circuit
held that the ordinance violated the
Eighth Amendment's prohibition on
cruel and unusual punishment for
criminalizing conduct that is unavoid-
able.

Despite the decision in Jones, Los
Angeles has continued its trend of
criminalization of homelessness
through the so-called “Safer Cities
Initiative.” This policy has sent hun-
dreds more police officers to Skid
Row, but rather than addressing vio-
lent crime, the officers have been tar-
geting homeless and poor African
Americans for minor violations such
as jaywalking and littering. This pro-
gram has drawn the attention of both
the UN Special Rapporteur on Rac-
ism  and the Special Rapporteur on
Housing, prompting recommendations
to cease the disparate enforcement and
allow homeless persons to shelter

themselves in public when there is
inadequate shelter space.

During a mission in March, 2011,
the UN Independent Expert on the
Right to Water & Sanitation heard tes-
timony from the Law Center and vis-
ited a homeless encampment in Sac-
ramento, CA. The Independent Ex-
pert released her preliminary report
on March 4. She noted the increase
in criminalization of homelessness and
detailed the story of Tim, a homeless
man who facilitates the removal of
hundreds of pounds of human wastes
from the homeless encampment each
week. The Expert stated, “The fact
that Tim is left to do this is unaccept-
able, an affront to human dignity and
a violation of human rights that may
amount to cruel, inhuman or degrad-
ing treatment. An immediate, interim
solution is to ensure access to
restrooms facilities in public places,
including during the night.” This is
the strongest, clearest statement by a
UN expert to date on the issue of
criminalization, and given its condem-
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nation in terms similar to our own
Eighth Amendment’s protection from
cruel and unusual treatment, one that
may lend itself to protecting home-
less persons rights in the courts.

In 2009, Congress passed the
HEARTH Act, which required the
Federal Interagency Council on
Homelessness to produce a plan to end
and prevent homelessness; that Plan
was published in June, 2010. The Plan
includes the following quote from
Maria Foscarinis, Executive Director
of NLCHP: “Criminally punishing
people for living in public when they
have no alternative violates human
rights norms, wastes precious re-
sources, and ultimately does not work.
In a separate provision, the Act re-
quires the Interagency Council to pro-
mote alternatives to the criminalization
of homelessness. Although the Coun-
cil has to date held a national Sum-
mit, bringing together cities, provid-
ers and advocates to discuss construc-
tive alternatives to criminalization of

homelessness, it has to date not taken
concrete steps to prevent their enact-
ment.

Several cities have had great suc-
cess in combating homelessness by
finding creative alternatives to
criminalization. “A Key Not a Card
program,” enacted by the city of Port-
land, Oregon, enables outreach work-
ers at various city-funded agencies to
offer permanent housing immediately
to people living on the street. The
funding is flexible and can be used to
pay rent, back rent and security de-
posits. From the program’s inception
in 2005 through Spring 2009, 936 in-
dividuals in 451 households have been
housed, including 216 households
placed directly from the street. At
twelve months after placement, at least
74% of households remain housed.

Puyallup, Washington responded
positively to a national trend of “tent
cities” by passing an ordinance that
provides permits to religious organi-
zations for the specific purpose of

hosting tent encampments for home-
less individuals. The ordinance is part
of a Comprehensive Plan drawn up
by the Puyallup City Council describ-
ing various objectives for eliminating
homelessness in Puyallup. The ordi-
nance provides a critical first step
because it offers religious organiza-
tions the ability to host one encamp-
ment for up to 40 people at any given
time. However, there are numerous
areas for improvement, such as grant-
ing this right to non-religious organi-
zations as well as religious ones and
expanding the size and number of the
camps, given that one encampment of
40 individuals is insufficient to meet
the needs of the hundreds of home-
less individuals in Puyallup. More-
over, as advocates and the Compre-
hensive Plan make clear, legalized tent
cities are not a long-term solution to
homelessness—that is something only
adequate, affordable housing can pro-
vide. ❏
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ing discrimination by the registrar
without access to any of his records.

Judge Cox’s barring testimony as
to Lynd’s predecessors had at least tar-
geted the white population we had to
reach. The yearbooks of Hattiesburg
High School and of the county high
school were obvious first steps. Tes-
tifying before the United States Civil
Rights Commission three years later,
Assistant Attorney General Burke
Marshall referred to Bob Owen’s and
my being “in Hattiesburg for almost
three weeks sifting through newspa-
pers, graduation yearbooks, city di-
rectories and other documents in or-
der to identify and locate white per-
sons who were placed on the rolls by
the Mississippi registrars.”

FBI Assistance

With names from the yearbooks,
we were ready to bring on special
agents from the New Orleans office
of the FBI to interview them. It was a

sensible division of labor. The FBI
would get on better with white South-
erners, and we certainly got on better
with prospective black witnesses.

FBI reports needed direction, the
dotting of every “i” and crossing of
every “t”. With Bureau Director J.
Edgar Hoover no enthusiast for our
work, that was the only way we could

ensure that the work product of his
agents would be what we wanted. We
set forth in a lengthy memorandum to
the Bureau the exact language of ev-
ery question we wanted asked, in the
order we wanted them asked, from
name and address to what was said to
and by the women who serviced
Theron Lynd’s registration counter.
Much of the New Orleans regional
office of the Bureau was soon work-
ing the white residents of Forrest
County, asking those questions about
their registration experience, in order,
in our words.

After we reviewed the reports of
the Bureau interviews, we did some
follow-up visits to whites we antici-
pated calling. About 7 p.m., the fa-
ther of a 25-year-old man I was try-
ing to interview ordered me out of
their house in no uncertain terms. I
did not delay, but decided to make
one final stop, driving to the outskirts
of the city to see a young man an-
other Division lawyer had talked to
briefly.

I was greeted by his angry parents,
who accused four FBI agents, as well
as my colleague, of having harassed
their son, also 25, several times
throughout the day. It took a long
time, but finally they agreed with me
that the agents had not intentionally
ganged up on their son.

Bureau agents always worked in
pairs (as we were also supposed to).
It turned out that two agents had called
on his brother in the morning, and two
other agents had come back in the af-
ternoon to see him. By the time I had
agreed that they were all “100%
Americans” and certainly not “out


