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Why Fair Housing and Fair Lending Enforcement are
Essential to Reform of the Housing Finance System

Calls for reform of the housing finance system are driven by the collapse of markets tied to home 
mortgage lending, and in particular, to the collapse of markets linked to securities backed by 
predatory, subprime loans.  In seeking public input on comprehensive reform of the housing 
finance system, no attention has been focused on the extent to which predatory loans are targeted 
at borrowers and communities of color.  There is also no discussion of the persistence of 
disproportionate denial of conventional mortgage credit experienced by borrowers of color (as 
evidenced by Home Mortgage Disclosure Act data), nor does the debate consider the central 
obligation of federal agencies under fair housing laws to affirmatively further fair housing by 
expanding housing choice for homeowners and renters of color, including low-income families.

The absence of these concerns in the discourse among political officials is a continuation of past 
practices that largely ignore existing tools to assure fair access to credit and fair expansion of 
housing choice.  These are tools that should not be discarded no matter what the outcome of the 
present debate, and they are tools that must be taken up through an adequate investment of 
resources and federal commitment if the racialized features of the current crisis are to be avoided 
in the future.  

• The Fair Housing Act forbids discrimination in the secondary mortgage market, yet  
there is no evidence that the Department of Housing and Urban Development, the 
Federal Housing Finance Agency, the Securities and Exchange Commission, or the 
Department of Justice engage in any activity to enforce this provision of Title VIII. 
The Fair Housing Amendments Act of 1988 added provisions to 42 U.S.C. §3605 that 
outlaw discrimination in secondary mortgage market activities.  HUD regulations define 
prohibited conduct to include the use of features that discriminate based on race, color, or 
national origin in the purchase and sale of mortgages, the pooling of mortgages into 
securities, and the terms and conditions upon which mortgage-backed assets are 
marketed, bought and sold.  Despite the obvious disproportionate penetration of 
securitized subprime loans into communities of color, there is no evidence in the public 
view that any of the federal agencies with responsibility for oversight of fair lending, the 
secondary mortgage market, and the securities industry have undertaken action to enforce 
these provisions of Title VIII.

• HUD has failed to exercise its statutory power to use the extensive data collected by the 
government sponsored enterprises to enforce fair lending laws.  The 1992 legislation 
that reformed GSE oversight laws specifically authorized HUD to gather information 
available to the enterprises for the purpose of enforcing Title VIII and the Equal Credit 
Opportunity Act.  See 12 U.S.C. §4545 in this regard.  Despite the evident impact of 



subprime lending on borrowers and communities of color, and despite the evidence of 
persistent discrimination in conventional lending, there is no evidence that HUD utilized 
this authority.

• HUD, the Department of Justice, and federal banking regulators undertake little  
effective fair lending enforcement in the context of bank examinations.  Federal 
banking regulators at the Office of the Comptroller of the Currency, the Federal Deposit 
Insurance Corporation, the Office of Thrift Supervision, the Federal Reserve, and the 
National Credit Union Administration utilize examination procedures developed by the 
Federal Financial Institutions Examination Council to analyze the fair lending 
compliance of federally regulated banks.  Even while HMDA data shows discrimination 
in conventional lending, according to the Government Accountability Office, examination 
procedures yield a handful of enforcement actions; precisely two such cases during the 
period from 2007 to 2009.

• Existing law permits the housing goals for the secondary mortgage market to be 
directed towards expanding housing choice in regions that in their current, segregated 
configuration deprive households of color of access to opportunity.  Implementation of 
housing goals that merely match markets do not address patterns of racial  
concentration.  Under the 2008 reforms to GSE oversight legislation, and indeed, under 
prior oversight legislation, Congress directed the GSEs to implement housing goals for 
low- and moderate-income borrowers, for multifamily housing, and for underserved areas 
that include communities of color in a way that leads the market.  HUD, under previous 
laws, and FHFA under current law, administer the housing goals so that GSE activity 
merely matches the market.  Title VIII directs all agencies of the federal government, 
including agencies with supervisory responsibility over financial institutions, to act 
affirmatively to further fair housing.  Judicial decisions interpret this obligation to include 
deliberate efforts that dismantle conditions of segregation and establish truly open 
housing markets.  Effects of this sort are observed in academic literature in connection 
with Community Reinvestment Act lending, yet considerations of expanded housing 
choice are not a feature of the administration of GSE housing goals by FHFA.

In sum, there are currently available means under existing law by which fair housing and fair 
lending can become features of the secondary mortgage market.  These tools should not be lost in 
the reform efforts, and they must be invigorated with the resources and commitment to make 
them meaningful.
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